




































Reasons for Australia to take the proposed treaty action 

8. Australia's network ofbilateral social security agreements improves access to income 
support for people whose adult lives are split between Australia and the other country 
which is a party to the Agreement. Most people benefiting from the agreements are age 
pensioners. International social security agreements also improve income support 
coverage for people with disabilities and some carers. 

9. Australia and New Zealand have had agreements on social security in place since the 
1940s. The original Agreement and all succeeding agreements have been based on the 
"host country" principle which means the country in which a person resides takes 
responsibility for their social security entitlements. 

10. The current Agreement has operated since 1994. Australia and New Zealand have 
benefited from the free flow of people across the Tasman which the current Agreement, 
together with trans-Tasman migration arrangements, have facilitated. However, the 
combination of the effects of the current Agreement and immigration policy vis-a-vis New 
Zealanders created an imbalance in relation to costs incurred by each country. The 
reimbursement arrangements in place to address this imbalance have proved to be 
increasingly unworkable due to their administrative complexity. In February 1999, New 
Zealand and Australia undertook a detailed review of social security arrangements, with a 
view to developing a sustainable long-term solution to the current problems created by the 
imbalance. As a result of this review it was agreed that a new Agreement on Social 
Security he negotiated. 

1 1. The new Agreement with New Zealand follows the model of Australia's other ten 
agreements on social security. A key element in the new Agreement and other social 
security agreements Australia has (including with Italy, Canada, Spain, Malta, the 
Netherlands, Ireland, Portugal, Austria, Cyprus and Denmark) is the sharing of 
responsibility between the partners in providing adequate social security coverage for 
fonner residents of their country. The new Agreement coordinates the social security 
schemes of both countries and, at the same time, continues to give Australians and New 
Zealanders flexibility to live and work in either Australia or New Zealand. Unlike other 
agreements the Agreement with New Zealand applies not only to permanent residents and 
fom1er permanent residents who migrated to Australia but also to persons who reside or 
resided in Australia using trans-Tasman travel arrangements. 

12. For Australia, the Agreement will cover access to age pensions, disability support 
pensions (DSP) for the severely disabled and carer payments in respect of partners of 
persons who receive DSP. For New Zealand, it covers New Zealand superannuation, 
veterans' pensions and invalid benefits. The Agreement provides that both countries will 
share the financial responsibility for providing these benefits, based on the proportion of 
working age residence a person has had in each country. This means that a person may be 
eligible for benefits from both countries if they lived in both countries during their working 
life and meet other eligibi]ity criteria. 

13 . The new Agreement brings economic and political benefits to Australia through a more 
equitable sharing ofthe costs of benefits paid to former New Zealand residents Jiving in 
Australia. At the same time the Agreement contributes and reaffirms the very positive and 
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important role that freedom of trans-Tasman movement and a single Australia-New 
Zealand labour market play in the development of Closer Economic Relations between 
Australia and New Zealand. 

Obligations 

14. The Agreement places equivalent obligations on both Australia and New Zealand. 
Article 2 sets out for both countries the scope of the social security benefits covered by the 
Agreement as described in paragraph 12 of this analysis. 

15. Article 3 describes the group of people to whom the Agreement applies. It provides 
that this Agreement shall apply to any person who is or has been an Australian resident or 
New Zealand resident. Article 4 is a statement of principle, common to all bilateral Social 
Security Agreements. It ensures that all persons to whom this Agreement applies to shall 
be treated equally in regard to rights and obligations derived from the Australian or New 
Zealand legislation or the Agreement. 

16. Article 12 establishes the circumstances in which periods of residence in New Zealand 
can be used to satisfy the minimum residence requirements for an Australian benefit 
stipulated in the Social Security Act 1991. Under Article 12, the claimant is able to add 
these "deemed" periods to actual periods of residence in Australia in order to qualify for an 
Australian benefit in Australia. Article 8 imposes a similar obligation on New Zealand to 
treat the relevant periods of residence in Australia as periods of residence in New Zealand. 

I 7. The method of calculating the rate of Australian benefits is set out in Article 13. This 
Article obliges Australia, when calculating a person's entitlement, to modify the method of 
calculation under the Social Security Act 1991. The principle of the Agreement as put into 
effect by this Article is that the two countries contribute to the pension to the maximum 
level that a person would be entitled to in the country in which they reside. This Article 
and the equivalent Article relating to New Zealand (Article 1 0) ensures that the country of 
former residence pays a proportion of the pension based on the period lived in that country. 
The country of residence tops that pension up to the level that the claimant would 
otherwise be entitled to. 

18. Article 16 obliges Australia and New Zealand to consult where there is disagreement 
on individual residency cases. 

19. Article 17 and Article 18 oblige the two countries to exchange information on 
individual customers to ensure that they receive the correct entitlement from both countries 
and to ensure any information held by either country on customers is treated appropriately. 
Article 17 enables the lodgement of social security claims, notices or appeals in either 
country in accordance with the administrative arrangements that are provided for in Article 
21. Article 18 specifics how infonnation on legislative change, teclmical changes and 
information on claim assessments will be held and transmitted. 

20. Article 20 reinforces the controls in Atticle 17 and 18 by stating that, regardless of the 
substance of those two articles, neither country will be obliged to do anything that would 
not otherwise be legal. This reinforces the level of control needed to ensure that when 
dealing with individual information privacy and appropriate use are primary 
considerations. 
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21. Article 19 provides a mechanism by which both countries will recover overpayments of 
benefits caused by the subsequent grant of the other country's benefit, with arrears. 

22. Article 24 sets out the means by which any disputes with regard to the interpretation or 
application of the terms of the Agreement are to be resolved. All differences are to be 
settled in the first instance by the competent authorities ofboth Parties (for Australia the 
competent authority is the Secretary of the Department of Family and Community 
Services). Article 24 also provides for the Parties to consult on matters in dispute at the 
request of either Party. If the dispute is not able to be resolved through consultation, 
Article 24 provides for the establishment of an arbitral tribunal. The decision of the 
tribunal will be final. 

Implementation 

23. A Schedule will be added to the Social Security (international Agreements) Act 1999 
that will contain the full text of the Agreement. The regulation-making powers contained 
in Sections 8 and 25 of that Act will be used to implement the Agreement. A11icle 21 
specifies that the Agreement will be implemented in accordance with separate 
administrative arrangements. These administrative arrangements are currently under 
negotiation and will be finalised by September 2001 . 

Costs 

24. Over the forward estimates period (to July 2005), savings in Government outlays of 
around A$ 93.9 million are expected as a result of implementation of the new Agreement. 
Under the existing Agreement, (which will tenninatc on entry into force of the new 
Agreement) Australia has bomc the major costs of payments to fonner New Zealand 
residents living in Australia . Under the new Agreement, these costs are shared by both 
countries. It is expected that increased savings will also result fi·om the narrower scope of 
the new Agreement. 

25. Departmental costs of A$ 14.5 million m:ross the forward estimates period represent 
the costs of the implementation of the Agreement, including the costs of changes required 
to administrative processes including system <.:hanges, new forms, staff training :md new 
work flows. 

Consultation 

26. State and Territory Governments were advised of the proposed new Agreement 
through the Commonwealth-States-Territories Standing Committee on Treaties. No 
comments have been received. 

27. All publicity materials on new bilateral social security arrangements, announced by the 
Prime Ministers of Australia and New Zealand on 26 February 2001, included infonnation 
on the new Agreement, its main provisions and a probable date of implementation. 
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28. Unlike migrants from other countries New Zealanders are not represented in Australia 
by specific community organisations. However, the views of major welfare organisations 
in Australia were sought but no comments were received. A list of these organisations is 
attached. 

Future treaty action: amendments, protocols, annexes or other legally binding 
instruments 

29. The Agreement does not specifically provide for the negotiation of any future legally 
binding instruments. However Article 28.2(b) ensures the Agreement will continue in 
force until it is replaced with a new Agreement (see paragraph 30) and Article 25 contains 
provisions for amending the Agreement with the consent of both Parties. 

Withdrawal or denunciation 

30. Article 28 enables either Party to terminate the Agreement with relevant notice, while 
preserving the rights of those who have claimed or are receiving benefits at the time of 
tennination. 

31. Article 28 (2) specifies that the Agreement shall remain in force until either: 
• the expiration of 12 months from the date on which either Party receives from the other 

the written notice through the diplomatic channel of the intention of either Party to 
tenninate the Agreement; or 

• the date of entry into force of a later treaty between the Parties relating to the same 
subject matter as this Agreement, and which the Parties intend shall govern the same 
subject matter in place of this Agreement . 

32. Article 28(3) ensures that the Agreement shall continue to have effect in relation to all 
persons who: 
• are in receipt ofbenefits; or 
• have lodged claims for, and would be entitled to receive benefits. 

Contact details 

New Zealand Section 
International Branch 
Department of Family and Community Services 
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