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Preface

This report has been prepared for the ASEAN Secretariat under the auspices of a
project sponsored by AusAID as a part of its ASEAN-Australia Development Cooperation
Program — Regional Economic Policy Support Facility (AADCP-REPSF). The assignment
focuses on the problems faced in the negotiations in ASEAN. More specifically, the focusis
on the examination of the negotiations modalities in services and the extent to which
examination on alternative modalities could assist the ASEAN process of negotiations
leading to speedier process of regional integration.

H.S. Kartadjoemena
Jakarta
June 2003
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Executive Summary

This executive summary summarizes the results of a project which aims to examine the
process of trade negotiations in ASEAN, the modality for negotiations, specifically in the
area of trade in services. The negotiation process being examined is done in the context of the
ASEAN integration. The project has been requested by the ASEAN Secretariat and
sponsored by AusAID under REPSF Project No. 02/003.

Thefocus of the exercise

The technical focus of the project is on the examination of the various negotiating modalities
for the liberalization of trade in services in ASEAN. It has been argued that the process of
liberalization in services in ASEAN has been moving less rapidly than desired. This
observation has been made against the background of the intended full liberalization in goods
and services in ASEAN by 2020. Indeed, with such a goal in mind, the process may indeed
be too slow.

Although the focus of this particular report is on the negotiating modality, the broader 2020
integration objective is too important to be treated in a cursory manner even if the focus of
our intention is on the mechanical aspect of the modality of negotiations. Accordingly, the
study examines briefly the objective of integration and the logic of ASEAN integration as
distinct from the liberalization process in the WTO, and difference in the final destination
between ASEAN and the WTO, and the need to look at these issues in a brief but
comprehensive manner.

The context of inquiry and the choice of the approach
Thus, the project approaches the subject under examination by taking the following steps:

a It begins with a brief review of the mandate of services liberalization as specified
in various ASEAN official documents concerning the objective of regiona
integration. This was necessary so as to limit the range of inquiry to those which
are directly related to ASEAN.

b. Having briefly touched on the review of the mandate of regional economic
integration as specified by the member governments at the highest level the
question of organizational issue in the management of the process is briefly
examined,

C. Given the background above, the specific technical issues of examining the
various modalities of negotiations are then examined with aview of developing an
approach to negotiations that would be suitable for ASEAN in view of the
objective of liberalization in services to achieve the objective of integration by
2020.

d. A series of recommendations are then offered with respect to the modalities but
aso, since the question of modalities is linked to the question of process, it also
makes attempt to suggest what needs to be done by ASEAN Secretariat by way of
organization, because the process of services negotiations will be a permanent
aspect of ASEAN activities until 2020 and beyond.
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Following the above sequence of examination, the concentration is on how the modality of
negotiations in services should be examined in order to be consistent with the objective of
integration as stated collectively by the authorities of member states and how the process
should be organized, given the complexity of the integration process.

ASEAN and the Objective of Economic Integration: Urgency of Developing the
Appropriate Paradigm

Although 2020 seems far away, in fact it is a timeframe that is not so far off that preparation
should not be taken at this stage. Indeed, it would be risky not to make the preparation from
now. Attempt to start with aroad map is a good beginning.

We can also look at the experience of others in integration effort, notably the European
experience. In looking at the European experience, the exercise is not done in order to
replicate them, because the specific situations differ. We do so in order to ask the set of
guestions that such endeavors would require, and to examine how the Europeans have done
the task, and, whether some of the steps would also have to be done by ASEAN and if so,
how would it be done in ASEAN. Thusin examining the European experience, it is important
to stress that we do so in order to examine the similarities and the differencesin circumstance
and goals of the two entities.

In the context of ASEAN we have looked at what the ASEAN mandate on integration has
been. In examining the ASEAN mandate, we have looked at them against the background of
the EEC experience in the 1950’s and 1960’s, and in so doing we have looked at the EEC
experience as counterpoint. In examining the ASEAN experience, we have done so by
examining the official documents, in order to try to decipher just what is meant by integration
in the context of ASEAN. We take the ASEAN officia documents as the guidelines to
proceed with ASEAN integration. The following table describes the different end-points
between WTO, EU and ASEAN and the operating consequences of the difference.

vi REPSF Project 02/003
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End-Points of WTO, EU and ASEAN

WTO

European Union

ASEAN

End point not clear
The “outer frontier” is under
continuing negotiations. The goal is
“freer trade” not “free trade.”

Intermediate Steps are Clear
- Continuing path of liberalization
through negotiations in multil ateral
rounds.
- Themultiple modalities being
developed in the WTO reflects that

End-point clear
Economic union eventually leading
to some form of political union.
The end-point is specified in
treaties.

Inter mediate steps clear
Treaty-based procedures outlining
the process of integration each step
of the way.

The procedures are under

End-point clear
Free trade arealeading towards
economic integration.

Intermediate steps unclear

Under continuous process of
defining ASEAN-specific modes of
operation.

Need more clear steps towards

continuous negotiations and
refinements to achieve deeper and
speedy integration.

each step of the way towards
negotiationsto liberalize is
carefully choreographed and the
pace highly orchestrated.

- The WTO Secretariat is actively
engaged in the technical work and
provides technical expertise and
constructive advice to ensure that
negotiations succeed,

- National agencies vary in the
degree of intensity of engagement,
with developed countries and some
key devel oping countries taking
active interest.

policy harmonization among
member states.

Need further institutional
development in order to ensure
sustained activities leading the
2020.

The time-tableis rigorous and
national agencies are continuously
and actively engaged.

The European Commission takes
the lead to ensure coordination and
take the leading role in the process.

Table V-1 from Chapter V

Har monization of rulesand policy asimportant component of integration

Howeuver, if the objective is to be what has been the official objective of integration by 2020,
then an eclectic approach to combine various approaches is needed in order to ensure that the
process of comprehensive coverage of sectors could eventually be achieved, and in a
relatively short time. Moreover, the 2020 objective requires that ASEAN countries takes
steps to ensure the emergence of the appropriate regulatory framework that would be
mutually compatible to ensure that regional integration could in fact take place.

Accordingly, in addition to the need to accommodate the wide ranging sector that must be
included in the process of liberalization for the purpose of integration in 2020, thereisaso a
need to ensure that whole elements constituting the regulatory regime as well as the
accompanying facilitating mechanism to ease the flow of trade in services in the region, be
the subject of examination and negotiations. This means among other the need to recognize
the importance of harmonization of regulatory regimes and common practices that make the
entire economic space of ASEAN region operating within rules that are compatible to each
other.

The above means that the negotiations process must also include a process whereby steps
towards harmonization of regulatory regimes would be included in the criteria of success
toward the goal of 2020 integration. Thus a specific forum on harmonizing regulatory
regimes need to be included as part of the ASEAN process of negotiations towards
integration.

REPSF Project 02/003 vii




Reforming Trade in Services Negotiationsin AFAS

Review of negotiating modalities

As a process, negotiation in services is a new experience for ASEAN and indeed for the
global economy in general. The first truly serious exercise ever done was in the Uruguay
Round when members of GATT, now WTO, were engaged in negotiations to formulate the
overall framework agreement in services and specific sectoral agreements as well as to
engaged the first ever negotiations for liberalization in services whose results were
subsequently inscribed in the schedule of specific commitments in services.

With the experience in the Uruguay Round, ASEAN’s process of negotiations in services
replicates the experience of the Uruguay Round and also it uses the WTO as a reference point
for ASEAN’s handing of services. This approach is sound and it has strong logic. The
ASEAN - 6 countries, are members of the WTO and those not yet member of the WTO are
in the process of completing their accession to the WTO. Moreover, ASEAN principal
trading partners remain the countries in the rest of the world and only a relatively small but
growing portion of its trade is with each other.

However, as has been mentioned above, athough making the WTO the reference point in
dealing with services is a sound starting point, not everything in the WTO could be replicated
in ASEAN. Or to be more precise, while the process of liberalization in the WTO may be
designed to be relatively slow and circumscribed because there is no formal commitment
towards the creation of a free trade environment in the global economy, the process of
liberalization in ASEAN must necessarily move much further and much faster because the
explicit objective is to create at least a regional free trade area and to go even further, as the
various official documents say, to achieve economic integration in the ASEAN region by
2020.

Request and offer approach and itslimitations

The modality used in the WTO for services negotiations has been the request and offer
approach. The process is straightforward because it is intended to be so. In the effort to
liberalize trade in services, a member country addresses a specific trading partner with a list
of requests for liberalization in terms of: (a) the specific sector or sub-sector; (b) the type of
market access and national treatment that it requests for liberalization; (d) the manner that the
liberalization would be applied through the 4 modes of supply.

That modality is perfectly suitable for the WTO process because it is a compromise between
those who wish to have some clear way of negotiating in services, namely those with export
interest, and the devel oping countries who are largely importers of services and wish to have
the opportunity to limit and modulate the extent to which they wish to liberalize
multilaterally. This also reflects the fact that the WTO does not have as its formal objective
the creation of global free trade in services.

By contrast, in ASEAN, the objective is indeed free trade in the region and the creation of
free trade, i.e. the elimination of al barriers to the movement of goods and services by 2020.
With the 2020 objective in mind, the modality to be chosen need not be limited to the request
and offer approach. This approach may be the most appropriate for sectors where countries
are not yet comfortable in a speedy approach to liberalization. Therefore, there is a need to
maintain this approach to negotiations in some sectors where this would be the only realistic
approach to take.
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In order to meet the intra ASEAN requirements of achieving trade liberalization leading to a
free trade area, there are other steps that are needed in ASEAN that member countries may
not wish to do in the context of the WTO. We have tried to propose various
recommendations, keeping in mind the objective of liberalization.

Some key issues on modalities: rethinking about mode 3 and reconciling services and
the need for common investment policy

Taking the objective of economic integration as given, mode 3 in the context of ASEAN is
open to a more creative and imaginative treatment. In the WTO, the developing countries are
rightly worried and hesitant about how to commit liberalization of mode 3. Therefore, in the
WTO, liberalization of mode 3 is carefully circumscribed.

In the WTO, developing countries are not sure of the extent to which they wish to make
binding commitmentsin the broader area of investments. What they seem to be ready for isto
accommodate certain aspects of investment in so far as it would be necessary to permit the
delivery of a service. They are therefore careful not to make mode 3 as a window for
discussing the possibility of an international agreement on investment.

The situation is different in ASEAN. The preoccupation of developing countries in the WTO
about preventing discussion on mode 3 as a prelude to negotiations on investment is not
found in ASEAN because, by implication, liberalization of investment and the development
of regional investment regime is part and parcel of a regiona integration process. Thus a
lack of progress in mode 3 can be attributed to an undue adherence to the WTO process,
which in the case of integration of ASEAN is not wholly relevant.

Expanding sectoral coverage and flexibility in the number of countries participating in
specific commitments

Moving toward the liberalization aspects of the negotiations, the formula of ASEAN-minus-
X approach can be further developed towards a more speedy process of integration in
ASEAN. However, this must be given more specificity because as it stands it merely allows
less than the full membership of ASEAN to initiate moves towards speedier integration, to be
followed by others when they are ready. To do so it must be combined with a focus on first
identifying the possible sectors that could be susceptible to the use of ASEAN-minus-X
approach.

There are a number of factors to consider in the process of encouraging more sectors of
services for liberalization. First, it is necessary to examine the sectors where ASEAN
members have common interests. In this connection, it should be stressed that those sectors
are not necessarily the same sectors where ASEAN members have made commitments in the
WTO. This is the case because the WTO commitments were made because developed
countries have made requests which were based on their commercia interests and ASEAN
had responded to some of the commitments that devel oped countries had requested.

By contrast, the sectors where ASEAN members have a common interest in trade in services
in the region, and where actua transactions among some ASEAN members are already taking
place, are likely to be different sectors. Indeed, in those sectors, there are already ongoing
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transactions of some economic value, even if they have not appeared as commitments in the
official schedules of commitments of ASEAN. These areas are potentially promising.
Therefore, more imaginative modalities for negotiations need to be developed that are
appropriate in the ASEAN context.

The report argues for an eclectic approach to negotiating modalities which can be
summarized in a schematic way. The Chart deals with the modalities for negotiations in
services.

Conceptualization of Various M odalities and
Possible ways of Combining

Request-Offer Formula Sectoral Eclectic
Approach Approach Approach Approach

Identifying Transactions
of Servicesto be
Negotiated
Class of Types of
Measuresto be
Liberalized

Types of Transactions
and Class of Measures
to be Liberalized

Combination of approaches

Consisting of

- Transaction of Services
to be Liberalized

- Class of Types of
Measures to be Liberalized

- Clustering of Sectors that
Could be Dealt withina
Package

- Specific sectoral modality

- Additional Criteriafor
Commitment in
Negotiation that Constitute

Progress in the process
(Chart 111-1 from Chapter 111 )

The above chart is drawn in order to present a visual framework containing the elements for
an ASEAN approach to negotiations modality in services which does not discard the
prevailing request-and-offer approach (which on its own would not produce satisfactory
outcome) but supplements other features which are more relevant for ASEAN needs.

Organizational |ssues
The process of negotiations for liberalization in services in ASEAN has evolved

pragmatically over the years. The ASEAN Secretariat has been similarly moving in the same
direction pragmatically. In so doing it has performed its role as the supporting agency which
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ensures that the process moves in the direction intended by member states. The years of
dealing with economic cooperation have created a body of knowledge and experience in
dealing with economic issues among ASEAN officials and the business community. The
experience of developing a common ASEAN position in dealing with third parties in a
coordinated manner has provided a wealth of experiencein ASEAN cooperation.

However, now there is a new challenge being faced. For the first time ASEAN has moved
clearly towards more intensive regional cooperation. The decision to establish a free trade
area has added a new and even more challenging dimension to cooperation. That decision has
wide ranging implications, including in the organizational aspect. The process of creating a
free trade area requires a mechanism of consultation and monitoring in order to ensure that
the calendar of integration is successfully implemented. This poses a new challenge.

Moreover, in the field of services, the process of liberalization must necessarily follow the
path of changing regulatory regimes that would lead over a specifically defined time frame to
a more open system for the economic players from the region. It also implies the need to
undertake continuous harmonization of regulatory practices throughout the region. Therefore,
for the first time, domestic policy of individual member countries become a subject of mutual
consultation and discussion. These activities require intensive consultations and negotiations.
Accordingly, not al the current organizational arrangements could be maintained without
appropriate adjustments.

The following table provides alist of the recommendations with regard to modalities.

Summary of Recommendationson ASEAN Services Negotiating Modalities

Recommendations Content

Recommendation # 1 Creation of consultation mechanism to deal with capital movement

Recommendation # 2 Modality toinitiate liberalization of investment in ASEAN

Recommendation # 3 Developing specific modality on free movement of professionals

Recommendation # 4 Developing modalities explicitly dealing with labor mobility

Recommendation # 5 A recording of al the policy harmonization exercises achieved in
ASEAN in services to have a more balanced picture of the progress
inintegration

Recommendation # 6 A specific mechanism is proposed to keep track of progress madein
harmonization

Recommendation # 7 Continue to use request and offer approach for difficult sectors
where progress is expected to be slow

Recommendation # 8 Developing specific modalities for important but not necessarily
sensitive sectors

Recommendation # 9 Developing Modalities for important and sensitive sectors

Recommendation # 10 Modality for Specific ASEAN Sectors
(sub-set of Recommendation # 8)

Table V-2 from Chapter IV

The above recommendations deal exclusively with the modalities as such. But this paper also
attempts to touch upon broader matters that have effects on modalities but are policy related
issue requiring political decision. Therefore, in the consolidated summary below, the
recommendations are phrased in a wider context than the technicalities of negotiating
modalities. The same technical issues are presented in a more policy-oriented manner.

Consolidated Summary of Recommendations
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The comprehensive and consolidated recommendations of this report covering: (a) the
broader policy issues; (b) harmonization of domestic policy; (c) developing an eclectic
approach to modalities for services negotiations; (d) the organizational issues related to the
facilitating functions of ASEAN Secretariat are summarized in the following table.

Consolidated Summary of |ssues and Recommendations

Commitments on Macro-Economic and Overarching Issues

Recommendation # 1 Commitment to more open foreign exchange and capital movement regime
Recommendation # 2 Commitment to more open investment regime

Recommendation # 3 Commitment to free flow of professionals

Recommendation # 4 Commitment to labor mobility

Harmonization of Policy

Recommendation # 5 A recording of al the policy harmonization exercises achieved in ASEAN in
services to have a more balanced picture of the progressin integration

Recommendation # 6 A specific mechanism is proposed to keep track of and continue the progress
in harmonization.

Modalities for Negotiation

Recommendation # 7 Continue to use request-offer approach for difficult sectors where progressis
expected to be slow

Recommendation # 8 Developing specific modalities for important but not necessarily sensitive
sectors

Recommendation # 9 Developing Modalities for important and sensitive sectors

Recommendation # 10 Modality for Specific ASEAN Sectors
(sub-set of Recommendation # 8)

Organization Support

Recommendation # 11 Strengthening of the ASEAN Secretariat structure to deal with a services
freetrade area

Recommendation # 12 Initiating technical activitiesin the ASEAN Secretariat in support of its new

and expanded functionsin facilitating an ASEAN free trade area

Recommendation # 13 Initiate aunit in the ASEAN Secretariat for helping institutions in member
states to deal with servicesin the ASEAN context
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Schematically, the summary of the recommendations and issues contained in this report can
be seen in the chart below.

Schematic Summary of Proposals and Recommendations

Commitment on More Commitment on Eclectic Approach Organizationa
— Open Foreign Exchange Harmonization of to Negotiations Programin
and Capital Movement Sectoral Policy Facilitation of
Regime Regional
Commitment Integration
onMacro- [ _Open - Standards- - Request Offer
Economic —  Investment S =—p  forDifficult Sectors ~ ASEAN
and - Mutual Secretariat:
Overarching —Free Recognition - Formula Approach Strengthening
Issues Flow of Professionals for Some Sectors for Facilitating
- Achievement and
L_Labor Recording - Specific Approachon  Monitoring
Mobility Modes of Supply Integration
- Progress Program
This Requires Monitoring * Commercial Presence
Harmonization Making Mechanism Linked to ASEAN
Policies Increasingly Investment Initiative
Compatible

* Movement of Professional
- Numerical Limitation
- TimeLimit

(Chart VI-1 form Chapter VI)
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Chapter |
I ntroduction

This report examines the various modalities for negotiation in services that might be
considered by ASEAN. In so doing, the intention is to survey the different ways in which
modalities could be applied to suit the specific needs of ASEAN, and to help ensure the
success of creating a free trade in ASEAN in the field of services. It surveys the range of
possible features of modalities for negotiation that might be used to reduce the chance of
progress being hampered by technical reasons due to an inappropriate choice of modalities.

This examination of modalities arises from dissatisfaction with the process and progress of
negotiations and therefore to examine the extent to which the modalities for negotiation
might be one of the causes of unsatisfactory progress. In approaching the subject of
negotiating modalities and the search for aternative modalities, this report does not assume
that the slow progress in services negotiations is caused by inappropriate modalities. What it
attempts to do is more modest, and that is to ask the following question:

to the extent that inappropriate negotiating modalities may impede the process of
negotiations in ASEAN towards the creation of a free trade area, what could be done
in the area of modalities for negotiation to speed up the process?

To answer this question, steps needs to be taken to examine the range of possible modalities
for negotiation that could be used, to identify all the relevant components of the negotiating
modalities that are currently being practiced or contemplated, and to see whether some, all or
none of them would be suitable for ASEAN purposes.

Therefore, there are two distinct issues that this report regards as issues that need separate
treatment:

1. There is some dissatisfaction with the progress so far of liberalization in services
achieved in ASEAN, and

2. There is dissatisfaction with the modality for negotiation being used in ASEAN
for negotiations in services to achieve the objective of liberalization leading
towards afree trade area.

The two facts may be related, but this report does not argue that lack of progress in
liberalization is caused by unsatisfactory modality being used, nor does it argue that if the
appropriate modality is used, the negotiations to create a free trade area in would be moving
more rapidly.

What this report does is argue that if the current modality for negotiations is regarded as not
satisfactory in helping to achieve progress in liberalization rapidly that would: (a) have
substantial coverage of sectors, (b) achieve significant reduction of the barriers to market,
and, (c) achieve rapid negotiations, then it follows that an alternative modality must be found.

The examination of the modalities would then be directed to arrive at one of the following
aternatives that might be chosen:
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€) to abandon and replace the current modality entirely
or

(b) to retain the existing modality but add some new features at the margin;
or

(© to formulate a fresh and flexible approach and combine different elements of
modalities for negotiations, including elements of the existing modality, to arrive
at a multiple choice of modalities that are more suitable to the varied needs of the
different sectors of services, and thusto arrive at an eclectic approach.

This report is therefore a technical report to examine the details of various modalities for
negotiations in services and to depict all the components of negotiating modalities that would
be of relevance to the ASEAN negotiating process.

In so doing, this study treats the subject of this report in the following sequence:

a review of current ASEAN practices and the principal features of ASEAN
practices;

b. examination of the WTO process, which is the reference point for all member
countries, particularly when dealing with external trade;

C. development a possible ASEAN approach based on the examination of the many
modalities now practiced or contemplated in the WTO or elsewhere, and
recommendations on how the approach might be used in the context of ASEAN;

Having gone through the exercise, the report does not claim that if the modalities are made
more flexible to meet ASEAN needs that ASEAN negotiations in services would necessarily
progress more satisfactorily.

What this report wishes to stress is that if the slow progress in negotiations is caused by an
inappropriate use of negotiating modalities, which is a simplistic assumption, then an
examination of the modalities would be necessary, in order to see what could be tried to meet
ASEAN needs. To do so a detailed examination of the various modalities and their
components needs to be undertaken. This iswhat this report has attempted to do.
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Chapter |1

The ASEAN Guiddinesfor
Services Negotiations

I ntroduction

The purpose of this chapter is to summarize the policy framework within which ASEAN has
decided to undertake trade liberalization. It briefly reviews the range of those official
guidelines in ASEAN that can be considered as the set of instructions in ASEAN to conduct
liberalization in services in the context of the objective of creating an ASEAN free trade area.
The official ASEAN documents which constitute guidelines are scattered throughout
different documents reflecting the evolving policy developments and decisions of member
states. It would be useful to examine these guidelines in detail so that the technical
discussions on various negotiating modalities could be seen from an ASEAN perspective.

In order to put the services negotiations and the search for more effective negotiating
modalities within the broader context of ASEAN policy intentions, the guidelines and
mandates are also examined within the context of the intention of creating a free trade areaiin
ASEAN. Some aspects need to be treated chronologically, while other aspects would need to
be treated from an analytical perspective. There are important policy reasons to keep in mind
as ASEAN reviews the process of negotiations and makes the choice of the modalities for
negotiations. To do so an examination is made on the intention of ASEAN as stated in the
official documents. The official documents are political directives on ASEAN liberalization.

In those documents the final destination of ASEAN liberalization is clear: the removal of all
trade barriers by 2020. Although the final destination is clear, the path between the present
and the final date of 2020 remains to be drawn in greater detail by member states. These steps
also need to be agreed upon. They are drawn as ASEAN makes the decision on how to move
from one stage to another in the process toward 2020. These documents are the guidelines
that ASEAN member states have agreed upon in the process of trade liberalization.

Thus, athough the assignment in this project is to examine the various modalities for
negotiations in services that may be useful for ASEAN, the discussion on the modality for
negotiations cannot be meaningfully discussed merely as a mechanical exercise. It needs to
be cast against the background of the objective that ASEAN has set for itself, namely to
achieve the economic integration of the region. Although the final meaning of integration is
yet to be defined, it is nevertheless clear that it would at the very least reach alevel of afree
trade area by that time. Given the above consideration it is clear that the modalities for
services negotiations should serve the final purpose of achieving the 2020 objective.

In the process of developing modalities for negotiations, ASEAN has relied on its experience,
or to be more precise, the experience of member countries in the WTO services negotiations.
While it is appropriate to do so in genera, there are specific aspects of the WTO experience
which are not directly appropriate in the ASEAN context. One aspect which is not wholly
appropriate to transpose WTO experience to ASEAN is the question of modality. We shall
address these questions in other chapters of this report. But first it would be appropriate to
state what ASEAN intends to do with liberalization in the context of the 2020 objective.
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. ASEAN Policies and Plans on I ntegration and Free Trade Area

ASEAN liberalization process both in the field of goods and in the field of services must be
seen from the specific context of ASEAN’s intention to create a free trade area. In this
respect, there is a critical difference between the process of liberalization in ASEAN and the
multilateral process in the WTO. This difference has important implications on the
negotiating process in general as well as the specific modalities for negotiations that are not
immediately evident but which can affect the outcome of regional liberalization.

ASEAN first made its fundamental step towards a free trade area when it agreed on the step
to establish the ASEAN Free Trade Area (AFTA), which was announced in the Fourth
ASEAN Summit in Singapore in 1992. In so doing, it clearly declares that at a certain point
al barriers against trade in goods and services would be removed. ASEAN has made the
political decision that the objective must be achieved by 2020. We can trace this basic
commitment in various important documents. What can be inferred from those documents is
that ASEAN states have made the commitments to do so. To the extent that this is a
commitment made at the highest level of government, it can be regarded as an instruction.

To the extent that actual behavior of governments runs contrary to this objective, then those
decisions contravene the agreed objective. To the extent that member countries would
systematically take measures that are contradictory to the above intention then the objective
would suffer from diminishing credibility. In order to prevent governments from
inadvertently deviating from their commitments, it isimportant to examine the content of the
guidelines for proceeding towards a free trade area and examine the extent to which the
operating guidelines actually contribute to the realization of the agreed goals to which the
members have committed themsel ves.

The official guidelines and documents reflect an evolving process of thinking in ASEAN that
has been taking place over the years. When ASEAN member states made the decision to
undertake steps leading towards the creation of a free trade area in the region, ASEAN was
clearly embarking on a new path of economic cooperation beyond areas of historic economic
cooperation.

For the purpose of examining the modalities for services negotiations, the documents
received from the ASEAN Secretariat for the purpose of this study are the following:

- ASEAN Framework Agreement on Services - 1995

- Protocol to Implement the Packages of Commitments Under the ASEAN Framework
Agreement on Services (Initial - 1997, Second - 1998, Third - 2001)

- The Ha Noi Plan of Action (HPA) - 1998

- Mid-Term Review of the Ha Noi Plan of Action (January 1999 — June 2001)

- Alternative Approachesto Liberalization of Trade in Services

These documents are briefly examined below, focusing on the relevant parts that affect trade

in services and the possible indications of the concerns of the authorities who have made the
decisions.
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1. Details of the ASEAN Services Framework: AFAS

The specific policies and plans in ASEAN regarding services can first be elaborated below.
As described in the terms of reference, the ASEAN policies and plan in services are as
follows. At the 5" ASEAN Summit in 1995, ASEAN countries sgned the ASEAN
Framework Agreement on Services (AFAS) with the following explicit objectives:

a. to enhance cooperation in services amongst Member States in order to improve
the efficiency and competitiveness, diversify production capacity, and supply and
distribution of services of their service suppliers within and outside ASEAN,;

b. to eliminate substantially restrictions to trade in services amongst Member States;
and

c. toliberalize trade in services by expanding the depth and scope of liberalization
beyond those undertaken by Member States under the GATS with the aim to
realizing a free trade areain services.

To date, ASEAN has concluded three packages of commitments from two rounds of
negotiations.

Referenceto GATS

The extensive coverage of the GATS agreement and a framework agreement has enabled
ASEAN to find it comforting to refer to the GATS when no specific provision exists in
ASEAN concerning particular issues related to services. Thus the ASEAN Framework
Agreement of Services AFASin Article XIV (para. 1) states that “The terms and definitions
and other provisions of the GATS shall be referred to and applied to matters arising under
this Framework Agreement for which no specific provision had been made under it.” *

It is therefore appropriate that in undertaking negotiations in the field of services in the
region, ASEAN has made it clear that it would deal with the process by making direct
reference to the WTO. Furthermore the WTO will form the basis on which regional services
negotiations in ASEAN would be conducted. This provision is clearly stated in the AFAS
Agreement. Article IV (para. 1) states that:
“Member States shall enter into negotiations on measures affecting trade in
specific services sectors. Such negotiations shall be directed toward achieving
commitments which are beyond those inscribed in each Member State’s
schedule of specific commitments under the GATS and for which Member
States shall accord preferential treatment to one another.” 2

This provision clearly states that the starting-point in ASEAN services negotiations is the
existing commitments that individual ASEAN members make in the WTO, and that the
ASEAN exercise would proceed from that point but that whatever ASEAN members commit
in ASEAN would be restricted only for ASEAN member. Thisafter all is part of the logic of
afreetrade area, i.e, the implicit right to discriminate against non-members.

ASEAN Framework Agreement on Services (Jakarta, ASEAN Secretariat, 1995)
2 .
Ibid.
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Learning from WTO while developing ASEAN approach

However the fact that the WTO and the GATS are reference points for the way in which
ASEAN deals with services does not necessarily mean that the situation for ASEAN
countries in those institutionsis identical, and therefore, that the approaches ASEAN takes in
the two areas should necessarily be identical. At this point it should also be immediately
noted that the provision under Article IV (para. 4) of AFAS presumes a process of request-
and-offer. The question is posed whether the request-and-offer approach, which has been
regarded as the most acceptable modality for negotiations in services in the WTO, is
necessarily the most appropriate for ASEAN.

Although prima facie no other method is explicitly prohibited, nevertheless, probably by
sheer inertia, the paradigm that appears to operate in the process is indeed principaly the
request-and-offer approach. This has been the mode chosen by the WTO for reasons of the
particular dynamics and political and policy constellation operating in the WTO. In the WTO,
this modality has been chosen as a convenient means to modul ate the process of liberalization
to accommodate those who seek meaningful of not necessarily significant liberalization and
those who are worried that liberalization would move too fast.

The operating question for ASEAN is whether the identical dynamics and political and policy
constellation prevailing in the WTO aso prevails in ASEAN and whether the differencesin
this area between the two institutions also merit a different approach in the way negotiations
are conducted. We shall deal with this aspect more fully in this report below but it is worth
signaling at this point because it would constitute one of the aspects that require some
reconsideration in order to ensure more satisfactory resultsin ASEAN.

Organizational issues and managing a process

In the process a new set of approaches would be needed. One aspect that this new situation
demands that in previous times was not critical isthe need for continuity of process. Creating
a free trade area, especially in the context of a regional economic integration, is not a one
shot affair. It requires gradual and painstaking efforts. It demands patience, careful attention
to detail and continuity. To do so properly, two sets of “mechanical instruments” are needed:
(a) a highly developed approach to negotiations that would allow a wider range of processes
to take place, and, (b) the facilitating machinery to ensure that the processes are followed up,
in sum an ASEAN Secretariat that could be developed for this particular task.

Table Il — 1 summarizes some of the key elements that implicitly would be needed in order
for the process of facilitating integration to move with some degree of continuity and
coherence.
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Tablell -1
Components of ASEAN Free Trade Area as a System

Key Element Measures Needed
Trade liberaization Negotiation and implementation of measures of liberalization of
the domestic trade regimes of goods and services of member
countries

Negotiations and the establishment of harmonization of the
Compatibility of domestic policy regulatory situation so as to achieve the establishment of
comparable economic environments throughout the region. This
aspect relates to the development of the content of domestic
policy that needs to be made increasingly mutually compatible.

Ingtitutional and regulatory framework | The establishment of the regulatory and institutional bases which
ensure the continuation of the free trade area on a sustained basis.
Thisrequiresinstitutional set up domestically and at the ASEAN
level, which basically functions as an intergovernmental forum
such where government representatives systematically meet to
devel op a process of agreeing to undertake harmonization.

The creation of ingtitutional machinery | Organizational framework with the capacity and power to

to ensure the management of the administer what has been agreed upon. Thisislargely related to
system the development of the function of the ASEAN Secretariat to
serve as afacilitating agency and the guardian of the process
integration that has been agreed by member states.

At this juncture it would be useful to discuss briefly the experience of Western European
economic integration, which so far isthe only realistic reference point for ASEAN can takein
its effort to achieve economic integration. We do so not in order to replicate the European
experience but to address the questions that are posed by the Europeans that are similarly
posed by ASEAN. The key questions are: (@) the extent of integration intended; (b) the path
that the integration process is to follow; (c) the sequence of integration; (d) institutional
issues.

As will be seen in Chapter V end point and the path of liberalization between ASEAN, EU
and WTO are quite distinct even though there are similarities. The path of the EU towards
integration is the clearest and the most ambitious. It has chosen a treaty-based explicit series
of steps towards the final destination of full integration, with a clear supranational authority,
leading to the end point of political union. The steps can be regarded as “hard” integration,
following the path outlined in the “mainstream” literature of economic integration, moving
from free trade area to customs union, common market and finally a full economic
integré':\tion. Therefore, institutional set up and the modalities to reach to endpoint are quite
clear.

3. For an examination of the difference between the ASEAN process and the WTO process, between
regionalism and multilateralism, and between “hard” and “soft” integration, see H.S. Kartadjoemena. “ASEAN
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In ASEAN, thisis not the case. ASEAN, while committing itself to integration has not made
an explicit political decision on what integration means beyond the free trade area. It has
clearly decided that by 2020, there would be free movement of goods and services in the
region. But the modality to reach that goal has yet to be in afinal sense. It has been left to the
pragmatic process of developing the modalities through negotiations from one step to the
next. In this sense, it can be conveniently describe as “soft” integration.*

IV. ASEAN Experiencein Services

Since the process of negotiating on services liberalization in ASEAN began in 1995, there
have been commitments made arising from the negotiations. The experience has been
criticized for not being far-reaching enough in the liberalizing exercise. Whether this is the
case depends on the perspective of the observer who is making the judgment. Irrespective of
these judgments, a more “measurable” question is to ask whether the process could be made
faster and whether the depth of liberalization could be made more substantial. It would in any
case be useful to examine, and how would member countries go about it.

December 1998 Guidelines

The first round of negotiations covered seven priority sectors: air transport, business services,
construction, financial services, maritime transport, telecommunications, and tourism while
the second round was to cover all sectors under the Statement of Bold Measures issued in
December 1998.

Ha Noi Guidelines

At the Thirty-Third AEM held in Ha Noi, Viet Nam on 15 September 2001, the ASEAN
Economic Ministers (AEM) launched a third round of negotiations beginning 2002 ending
2004, and covering all sectors and modes of supply.

November 2001 Summit Guidelines

During the Seventh ASEAN Summit held in Bandar Seri Begawan, Brunei Darussalam on 5
November 2001, the Leaders agreed, amongst other things, to speed up negotiations in
liberalizing intraeASEAN trade in services and also to start negotiations on mutual
recognition arrangements to facilitate the flow of professional services in the region. Behind
the details of ASEAN policies and plans in services there is clearly the objective of arriving
at afreetrade area as part of a yet undefined long-term objective of economic integration.

and the Multilateral Trading System: Regional Trade Arrangement vs. the WTO.” ASEAN Beyond the Regional
Crisis: Challenges and Intiative, Mya Than, ed. (Singapore, Institute of Southeast Asian Studies, 2002). pp. 203
- 42,

4, Ibid. pp. 220 — 28.
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V. Preliminary Search for Modalitiesin ASEAN: Multi-track Approach

In anticipation of a more detailed discussion on the modalities for negotiations in ASEAN,
which will be dealt with further in subsequent chapters, it can be mentioned that designing
various approaches to negotiations in ASEAN would lend support to the idea of adopting a
more creative multiple approach to services negotiations. The above observations therefore,
prima facie would lead one to conclude that it would be a sensible effort to develop a multi-
track approach, as has been proposed, quite correctly in the view of this consultant, in an
internal ASEAN Secretariat technical note.

Concern about the speed of liberalization emerged when it become clear that there was a
distinct possibility that the 2020 integration objective might not be achieved if negotiations
were to proceed in the way they have gone so far. This report is of the view that there are two
major reasons for the seemingly slow progress. One aspect is clearly technical. If the process
is either unwieldy or does not focus on those areas where quicker progress could be achieved,
then the impediment is mechanical in character.

If on the other hand, lack of speed is due to a reluctance to move further in certain areas, then
the problem is political, requiring political decision. In such a situation, it means members
are not yet ready to agree on those issues. In such a case, no amount of mechanical device can
advance a process and force changes without the required political decision.

A realistic approach in such a situation is to develop a negotiating modality that would
decompose the elementsinto parts or components so as to achieve agreements at least on part
of those difficult aspects where agreement could be achieved. The modalities explored in the
report attempt to dlice into bits elements of agreements that could be achieved while
postponing other elements for a subsequent stage.

The issue is how to design the approach and put an operational content to the idea. It would
be useful to examine how those with experience in the negotiations process have devel oped
their thoughts in the light of their GATS and WTO experience as well as experience in
regional integration and free trade area negotiations.

In the process, it would be important to not assume that it is realistic to expect both wide
sectoral coverage and greater depth of commitments at the initial stage. The two may be a
trade-off. A possible compromise is to examine whether a combination in some form is
possible and acceptable. In this regard, the multi-track approach could be a realistic option.
But it must be worked out in detail what this means in operational terms.

In the search for an effective approach to speed to process and increase the depth of
liberalization commitments in ASEAN an eclectic approach would be needed. This needs to
be done by examining the process and modality of negotiationsin greater detail which will be
undertaken in the next chapter.

VI. Conclusion

This brief chapter is necessary in order to underline the importance of the decision to create a
free trade area as a basis for undertaking liberalization in the region which makes it distinct
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from the decision to liberalize in the context of the multilateral system, the WTO. This
difference lies in the extent of commitment that countries make when they intend to
undertake a free trade area which is distinct from the commitment for liberalization in the
context of the multilateral system. How distinct the process would be in specific term is
determined by how member countries intend to proceed with the gradua process of
eliminating all barriers implicit in a free trade area which is not the explicit intention of the
WTO multilateral system.
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Chapter 11
Technicalities of Negotiating M odalities

l. I ntroduction

Negotiating modalities are technical guidelines for the process of negotiations that are agreed
upon by the parties negotiating an agreement before the process of negotiations takes place.
These modalities are sometimes very controversial to negotiate because beyond the
technicalities, there are major policy decisions that are taken which are sometime contentious
in the domestic scene. Therefore, when dealing with negotiating modalities, there is a pitfall
to be avoided in assuming that one modality is easily substitutable by another simply by
changing a few features, which is technically easy to do. While some of the mechanics are
simple, the choice of one substituting one modality with another, which may be technically
more efficient, is not merely a mechanical question.

The presumed unsatisfactory progress in ASEAN services negotiations, given the 2020
deadline for ASEAN integration, has led to this project being requested to examine the
structure and approach to service negotiations. Accordingly an examination is needed to
evaluate various alternative modalities that would help the process of negotiations progress
more satisfactorily. A great deal of technical work needs to be done in this area. It must be
done in the context of the long-term objective of regional economic integration requiring both
organizational steps and policy decisions.

The modalities for negotiations in services in ASEAN have so far been approached in a
manner consistent with the WTO framework under the Genera Agreement on Trade in
Services Agreement (GATS). ASEAN members, at least those who are already members of
the WTO, are formally and legally obliged to be WTO-consistent. Therefore, it was logical
that the first step taken was to ensure of the requirement of being WTO-consistent.

Secondly, the GATS agreement as a framework has been a useful and constructive
framework to follow for governments wishing to have a coherent roadmap on how to deal
with policies regarding services. This applies both for domestic purposes as well as
internationally. The GATS is a comprehensive system dealing with the whole range of issues
connected with trade in services. It is the first international agreement ever in the field of
services. Thusit was also logical for this reason that ASEAN starts from the WTO realitiesin
its process for conducting negotiations in the context of the ASEAN Framework Agreement
on Services AFAS The experience in the WTO is therefore a valuable starting point to
examine. In so doing both the similarities and differences could be detected.

The resulting dynamics above led to the approach to negotiations chosen in ASEAN. Similar
to the process in the WTO which has chosen to deal with the process through request-and-
offer approach, the process in ASEAN started by following the same method, as reflected in
AFAS. On the other hand there is an expression of dissatisfaction with the way in which
negotiations has progressed so far. The question being posed is whether the lack of progress
is due to the selection of a particular modality for negotiations.

In the process, as ASEAN proceeds with the services negotiations using the request-and-offer
approach it has been discovered that it has not led to a satisfactory results. To the extent that
the modality of negotiation chosen impedes progress, this chapter will deal with that issue.
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This chapter reviews the modality currently being used in ASEAN and various other
modalities that might be considered. Nevertheless, it should also be noted that there are other
reasons for lack of progress which may have to do with more fundamental and policy-based
reasons. They should also be pointed out.

. Examination of the Various M odalities of Negotiation

Since searching for alternative modalities for negotiations is the core concern of this report, it
IS necessary to explore the various alternative modalities in great detail. Although our direct
concern is with the negotiations in services, and therefore the focus would be on how the
various aternative modalities would have to be adjusted to the redlities of the services
sectors, some lessons from negotiations in trade in goods would aso be touched upon to the
extent that they would help to clear some relevant issues for services.

To the extent that modalities have some effect on the resulting progress of negotiations, there
are grounds to examine whether the modality chosen by ASEAN is appropriate for ASEAN
objectives and whether other modalities would be more suitable. In order to answer this
aspect of the problem, an examination of the various modalities for negotiations in services
would have to be undertaken.

a. Request-and-offer

In the WTO the modality for negotiations in services has been the request-and-offer
approach. That approach has been favored in the context of the WTO because of the complex
nature of the negotiating process with large number of participating governments and vast
differences in the economic structures and levels of development. It has the simplicity of
having a country approaching its trading partner to request liberalization of access to market
and national treatment and, in exchange for the request being granted, the requesting country
would offer its own liberalization in return. Whatever is agreed would in turn be applied on a
most-favored-nations basis.

Moreover, not al countries in the WTO share the approach to trade and the final destination
that they wish to go in the area of trade and the future of the global trading system. With such
differences, it would have been difficult to proceed with the process in any other manner than
the request-and-offer approach being adopted to initiate concrete steps to reduce specific
trade barriersin specific trading partners.

The request-and-offer approach has a long history in the GATT-WTO system, and has been
used in parallel or as alternative with the formula approach in the market-access negotiations
in trade in goods. Thus, in the area of trade in goods, the trade-off in using the request-and-
offer approach is between the depth-of-cut on few sectors where significant cuts are possible
while alowing much smaller or even no cuts to be made in some sensitive sectors.

In the Uruguay Round, the tariff negotiations in non-agriculture goods had been conducted on
a request-and-offer bases because the most powerful economy in the world, the US, wanted
to negotiate for deep cuts in some sectors but it would not) move in some other specific
sectors. However, it also has an element of a formula approach in requiring that there be a
reduction of some 30 percent on the average even if some sectors do not experience any cut,
provided that it was compensated by higher cutsin other sectors.
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The industrial tariff negotiations in the Uruguay Round were conducted not through a
formula approach but through request-and-offer combined with an American initiated zero-
for-zero approach for some selected products. This provides the possibility of a deep tariff cut
in selected products. But it aso leaves other products untouched. In so doing the principle of
comprehensiveness is somewhat sacrificed.

In services, the request-and-offer approach has been applied through the following process:

- In each WTO round of multilateral negotiations, a country with an export interest
in specific sectors would present a set of requests, formulated in the format that
has been the standard GATS schedule of specific commitments. The requests are
therefore directly addressed to a specific country.

- The requested country in question would respond to the request through bilateral
consultation

- In the consultation the requested country would respond to the request and provide
clarifications

- In the subsequent step, the requesting country would also formulate an offer of
liberalization commitment in exchange for its request.

- When agreement is made, the results of the liberalization commitments are then
made applicable to al WTO members on MFN basis.

The procedure allows countries to be selective about what to request, what to give and how
much to give in each sector. No generalized formula is assumed in this process. Any
improvement above a previous level of commitment is therefore registered as an
improvement. Table 111 — 1 summarizes the request-and-offer approach for easy reference.

Tablelll -1
Elements of Request-and-Offer Approach

In each WTO round of multilateral negotiations, a country with an export interest in specific

sectors would present a set of requests.

The request is formulated in the format that has been the standard GATS schedule of specific
commitments.

The request is therefore directly addressed to the requested country in question.

The requested country would respond to the request through bilateral consultation

In the consultation the requested country would respond to the request and provide clarifications

In the subsequent step, the requesting country would also formulate an offer of liberalization
commitment in exchange for its request.

When agreement is made, the results of the liberaization commitments are then made applicable
to al WTO members on MFN basis.

No agreed procedure isimplied in the bilatera meetings

b. Formula approach

An aternative to the request-and-offer approach would be the various formula approaches.
This approach has been used in the GATT/WTO system in the negotiations for trade in
goods, specifically to negotiate tariff reductions. During the early days of the GATT tariffs
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were negotiated through the modality of request-and-offer. Since those early days efforts
have been devoted to the search for other modalities in the negotiations of tariffs. It would be
useful to examine the evolution of the formula approaches in goods as we deal with services.

Kennedy Round

In the Kennedy Round and the Tokyo Round, it was beginning to be seen that the request-
and-offer approach was cumbersome. A more generalized approach was proposed where
governments would agree before hand how much cut in tariff would be undertaken and what
would be an “equitable burden” in tariff reduction that would have the same “harmonized”
effect in cut between those tariff levels which are high and therefore needed to be cut more
deeply and those which are low, and therefore could be cut less. °

Tokyo Round

In the Tokyo Round, the “harmonizing” aspect was achieved by a ssimple mathematical
formula proposed by Switzerland. The Swiss formula and its variances had been the one
widely used for tariff negotiations. The purpose is to achieve “harmonization” of tariff cuts
where products with high tariffs are cut at a higher percentage than those with low tariffs. In
practice however, it also contained exceptions, where tariffs on some products were only
reduced slightly and some, not at all.®

It is also useful to note that similar to trade in services, regulatory measures that distort trade
have also been fully recognized in trade in goods, although dismantling non-tariff barriers
could be accomplished by converting them to tariffs, while in services, this is more difficult
to accomplish to the satisfaction of countries still wishing to accord domestic protection to
their service industries. A formula approach to non-tariff barriers had already indeed been
proposed even during the Kennedy Round era. Hindley had touched on this issue long ago.”

°, Extensive discussion on formula approach have been initiated as far back as the Kennedy Round erain

the 1960’s. See Hugh Corbet and Harry G. Johnson, “Optional Negotiating Techniques on Industrial Tariffs.”
In Towards an Open World Economy — A Report by an Advisory Group Frank McFadzean, et a. ed. (London,
Trade Policy Research Centre, 1972) pp. 66-8.

6, Gilbert R. Winham, International Trade and the Tokyo Round Negotiations Negotiations (Princeton,
Princeton University Press, 1986). pp. 18, 201, 203-4.

T Brian Hindley, “Negotiations for Overcoming Non-Tariff Barriers to Trade.” In Towards an Open
World Economy — A Report by an Advisory Group Frank McFadzean, et al. ed. (London, Trade Policy Research
Centre, 1972) pp. 127 — 36.
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C. Formula Approach in Services

The points above, though technically related to trade in goods, have a great deal of relevance
for services negotiations. Since the existing level of protection for services vary, a formula
approach, if it can be found, would attempt to ask those whose level of protection to
undertake deeper cuts than those with less level of current protection. However, Thompson
(2000) recognizes the limits of a formula approach which deals with a quantified formula
such asthe Swiss formulain services as distinct from goods.8

The problems to be resolved when a formula approach is to be considered are both technical
and also policy-driven, and thus political in nature. Both must be fully examined if the
intention is to explore whether the approach could be further developed in order to be directly
useful for the purpose of ASEAN negotiations. There are different contents that could be
incorporated into a formula approach for guiding a process of negotiations. Thompson’s
examination of the various modalities for negotiations in the WTO services negotiations has
been very helpful. Her brief, compact but detailed paper cited in this chapter has been used to
examine the various mechanisms. The tables on WTO-related modalities in this report have
been adapted from her tables, but redesigned to make them relevant for ASEAN purposes.

Sector-specific guidelines used as reference

In the negotiations during and arising from the Uruguay Round, the approach that has applied
some formula are (a) the use of model schedules, such as the case in maritime transports, (b)
the use of Reference Paper such as in telecommunications, (c) the use of a formal
Understanding, such as the case in financial services. Table Il — 2 depicts a summary of the
various formulas used for various sectors. These formulas utilize some principles and
guidelines appropriate for the specific sectors intended.

8, Rachel Thompson, “Formula Approaches to Improving GATS Commitments.” GATS 2000 New
Directions in Services Trade Liberalization, Pierre Sauve and Robert M. Stern, Ads, (Washington D.C.,,

Brookings Institution Press, 2000). p. 473 — 86.
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Tablelll -2
Negotiations M odality: Some For mula Approach
Adopted in the WTO

Model schedules
- A post-Uruguay Round devel opment.
- Applied for negotiations on maritime transport and basic tel ecommunications.

- Focus is on packaging of core commitments. It could be supplemented by request-(further) offer
approaches.

- Identifying a core set of sub-sectorsin which commitments would be undertaken by all participants
- Identifying areas of exclusion (such as cabotage in maritime services).

- Identifying areas where differing degrees of liberalization were feasible.

- Does not propose the content of specific commitments.

- Encouraged greater clarity and standardization in classifying and listing of commitments.

Which sectorsin ASEAN could be identified for such amodel schedule?

The Reference Paper for Basic Telecommunications

Contains a set of common regulatory commitments to be inscribed into schedules as additional
commitments, which was donein part or in full.

A high proportion of treatment commitments made in sector through commitments on domestic regulatory
transparency, access to essential facilitiesin thisand related sectors, and competitive safeguards.

A similar approach was being considered in the maritime negotiations to develop additional commitments
on access to and use of port facilities.

How would ASEAN want to deal with basic telecommunications?

The Understanding on Commitmentsin Financial Services

A set of core commitments for the sector on market access, public procurement, the treatment of new
financial services, and a standstill commitment. The understanding was incorporated into schedules of
most OECD countries on amost favored nation basis.

What does it take for this approach to be takenin ASEAN?

Source: Taken from Rachel Thompson, “Formula Approaches to Improving GATS Commitments.” GATS 2000
New Directions in Services Trade Liberalization, Pierre Sauve and Robert M. Stern, Ads, (Washington D.C.,
Brookings I nstitution Press, 2000). p. 473 — 86, with appropriate modification for ASEAN purposes.

The technical aspects of a formula approach have to do with the way in which a formula is
designed. It could therefore contain elements that would focus on modes of supply that could

16 REPSF Project 02/003



Reforming Trade in Services Negotiationsin AFAS

be negotiated. It has to do with how various modes of delivery of services would be
liberalized. Each mode has a specific problem of policy and the question is whether it would
be possible to deal with each mode being commonly applied across several sectors. Table 111
— 3 depicts the issues to be considered when modes of supply forms the focus of liberalization
procedure.

Tablelll -3
Formula Appr oach Focusing on M ode of Supply

All modes

All participants to make initial offersin sector where they presently have no commitments.

Measures listed in GATS Article XVI (Market Access) to be pashed out by all participants by a designated
date,

Measures restricting the provision, transfer, and processing of information and data to be eliminated or
phased out, apart from “necessary” measures as provided in GATS Article XIV (Generd
Exceptions).

Mode 1

Replace any commercia presence and local certification requirements with local registration and liability
insurance requirements.

Eliminate or phase out any requirements that provision may take place only through joint ventures with
local providers or by approved “brand-name” providers.

Mode 2

Elimination or phase-out of al limitations on the consumption of services abroad by a service consumer or
consuming unit.

Mode 3

Removal or phase-out of economic needs test for approval, quotas on number of firms permitted, and
limitations on majority foreign ownership, as general principles for establishment of new services
business.

Upon and after establishment, guarantee of national treatment for foreign firmsin:

- Scope and geographic location of permitted business activities;
- Typesof permitted legal entity;
- Application of domestic business and professional laws and regulatory licensing.

Removal or phase-out of limitations on ability of foreign firms to lease or buy land and buildings for their
direct commercial use.

Remova or phase-out of limitations concerning possibility of forced divestiture of existing foreign
shareholdings in services business.

Removal or phase-out of nationality requirements for board members, directors, and senior executives.

Mode 4

Expand and standardize the classification of service occupations and professions for use in schedules.
Phase-out or relaxation of :
- Economic needs test and quotas for entry and stay of skilled services providers for defined
periods;
- Nationality and permanent residency requirements for intra-corporate transferees and contracted
service providers.
Removal or phase-out of other limitations on intra-corporate transferees, business visitors, and services
salespersons.
Creation of a new category for small teams and self-employed foreign specialists and professionals to
undertake services activities on a contract basis.
Reguirement to specify minimum and maximum time frames for initial period of stay and extension for al
categories of personnel.
Develop a reference paper for additional commitments on transparency, due process, and redress on visa
and licensing procedures, taxation matters.
Source: Same as Table 111-2.

REPSF Project 02/003 17



Reforming Trade in Services Negotiationsin AFAS

Using formula, focusing on horizontal measures

Alternatively, the formula approach could be centered on the various horizontal measures that
would be susceptible to a phasing out in stages. These are measures of general nature that
apply across all or most sectors and are applied as a cross sector public policy designed for
domestic purposes that limit freedom of entry of foreign service-providers. Focusing on these
issues could be aformula for a modality of negotiations dealing with market access. Table Il
— 4 depicts the elements of a modality for negotiation which focus on liberalization of
horizontal measures. These have technical elements of quite specific nature. They are also
political in nature, require possible major legidative changes which may not be easy to
engineer.

Tablelll -4
Modality for Liberalization Focusing on Cross Sectoral and
Some Horizontal Measures

Cross-sectoral

Choice of:

(2) all scheduled sectors, which in ASEAN is limited from the point of view of a free trade area
(2) All sectors unless exceptions agreed by negotiation

(3) Clustering of sectorswith common characteristics

Opening round:

All participants to make offers in substantially all sub-sectors where they do not currently have any
commitments.

Although desirable that the guiding principle for such an approach would be to create commercially
meaningful market access on nondiscriminatory terms, a more realistic goal would be to bring into
ASEAN commitment &l non-controversial sectorsirrespective of current commercia value;

Pre-commitment to further liberalization in the future, even in sensitive sectors. Time table would be
useful;

Elimination or phase-out of measures described in Article XVI and XVII of GATS for as many sectors as
possible. Thisisfocusing on the horizontal measures;

Reduction and eventually removal of specific types of limitations and expanded coverage of commitment
under each mode. This would be more easy where Member States are currently imposing quantitative
limitations on the number of suppliers, share, capital structure, etc.

Source: Same as Table 111-3, with appropriate ASEAN modification.

There are policy implications that are directly related to the formula approach. Would
member governments want to make commitments over a wide range of sectors through a
generalized method? What would be the advantages? What would be the impediments?

Finally, in services, unlike in goods, even a formula approach cannot easily be used
extensively in a comprehensive manner. The “sectoral specificity” of many services
sectors are such that whatever general formula are being used, it appears that it would still
require additional adjustments and refinement in order to be more appropriate for certain
sectors. Thus it may have to be accepted as a reality that in formulating a modality for
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negotiations, while the request-and-offer is inadequate, any formula approach employed
would still require additional refinements to meet the need of specific sectors. This brings us
to deal with the issues of sector-specific formulas in greater detail.

d. Specific Sectoral Approach with Specific For mula

In the area of services there are clearly cases where a sectoral approach to negotiations is
more feasible to conduct liberalization negotiations that could go very far. Indeed, the GATS
agreement recognizes fully the sectoral specificities of certain important sectors.
Accordingly, it allows the existence of specific sectoral agreements as an integral part of the
agreement. In the process, what is sought is consistency with the GATS framework.

Arguments for a Sector Specific Approach in GATS

To the extent that sectoral agreements depart from the “mainstream” of the rules and
principles of the GATS, the GATS system seeks to circumscribe those departures. In so
doing, the GATS maintains its universal sectoral coverage. Thus it was recognized that if no
exceptions are allowed, there would no incentive to include that sector as part of the GATS
coverage, and therefore risking the emergence of special sector specific agreements that
would be entirely outside the reach of the WTO system.

On the other hand, it was clearly recognized that if a sector specific agreement, even when
developed within the ambit of the WTO, is alowed to depart excessively from the WTO
system, it would be difficult to bring the sector eventually into the WTO fold and to be in full
conformity to the WTO rules. This latter case can be seen in textiles and agriculture where
multilateral “tolerance” for deviation has led to difficult negotiations to bring the sectors back
into the fold of full GAT/WTO-conformity.

Various sector-specific agreementsin GATS

In the process, in the Uruguay Round negotiations in these specific sectors have been
conducted in a manner that reflects the sectoral characteristics but maintains the link with the
GATS. The modalities in the various special sectors in the GATS negotiations are the
following:

- financial services

- telecommunications

- maritime services

- air transport

- movement of natural persons

The characteristics of each of these agreements are summarized in Table 1l — 5. The table
summarizes the principal features of the sectoral approach to services which deviate from
some WTO general practice, but about which member governments feel strongly.

REPSF Project 02/003 19



Reforming Trade in Services Negotiationsin AFAS

Tablelll -5
Sectoral Negotiations, Specific Rulesand
Modalitiesin the GATS

Sector Modality

Financial Services Excludes government operation in the exercise of governmental authorities.

Strong prudential carve-out of monetary authorities to exercise their
function.

Concern about wider impact on the economy.
Worry about foreign dominance of the financial sector.

Worry about exposure to externa volatility.

Telecommunications Agreement recognizes the dual function of telecommunications as public
infrastructure and a commercial activity.

Basic telecommunications are especially sensitive because they function a so
as public infrastructure.

Deregulation and market opening must al so accommodate the desire of many
government the role of government monopolies.

Maritime Transport Contains specific exclusion from the scope of the agreement: cabotage.
Much influenced by old motives of nationa security.
Labor unionsin developed countries still opposed to liberalization.

How will ASEAN deal with this, since maritime transport isimportant to the
region.

Air Transport Agreement excludes “hard rights” from negotiations.

Sector is still dominated by state-sponsored international agreements (IATA)
and market sharing arrangements.

Movement of Natural In GATS labor mobility is excluded.
Persons
Emphasisin onintra-corporate transfers of manpower.

How will ASEAN deal with this sensitive issue where two countries are
exporters of workers.

Financial services

There are several important points to highlight concerning the specific sectoral agreementsin
GATS. Their existence reflects the special concerns of those sectors and they need to be
examined in the context of ASEAN. First, let us look briefly at the financial services sector.
There are strong views being held in all those sectors.

During the Uruguay Round, the process of negotiating financial services was among the most
controversial in the negotiations. It the end it pitted a number of ASEAN countries against the
major developed countries, notably the US and the European Union. The devel oped countries
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wanted to have developing countries move more quickly towards extensive liberalization in
line with major domestic liberalization and deregulation taking place in some of those
countries.

Finance ministries and central banks of the region had been uneasy about the pressure of the
developed countries to liberalize. They worried about the excessive attention to liberalization
while being unconcerned about prudential and supervisory issues. The Asian financial crisis
afterward indicates that sequencing the path of financial liberalization and greater attention to
prudential issues were important concerns. °

Fortunately for the process, the negotiations were handled almost entirely by finance
ministries and monetary authorities who had been accustomed to dealing with controversies
in amore serene or at least less noisy environment and had preferences to resolve differences
without public showmanship. The deal was finally struck and it also added the resolve of
finance ministries and central banks to deal with financial services in their own special ways.
The mechanism in ASEAN reflects the general practices of the financial community to deal
with liberalization through mechanism of consultation where they are dominant.

Telecommunications

In telecommunications, governments had to cope with the realities that the sector has a dual
role as public infrastructure and as a legitimate business endeavor in their own right. Striking
a balance between the two functions and redefining the role of the regulators as well as
coping with the dilemma of making the state telecommunications monopolies more market
responsive while still allowing the existence of state monopolies has been a great challenge in
policy making and in negotiating. A specia modality in negotiating the basic
telecommunications services was necessary and a special sectoral agreement was deemed
essential to alow liberalization to take place and yet capture the sectoral -specificity to ensure
that governments would feel confident negotiating liberalization under GATS. ASEAN needs
to carefully examine how telecommunications liberalization could be designed.

Movement of Natural Persons

The Uruguay Round never came to an agreement about labor mobility. The best that it could
do was to agree on a special agreement on movement of natural persons. It is restricted in
effect to intra-corporate transfers. The clause stating that the agreement “...shall not apply to
measures affecting natural persons seeking access to the employment market of a Member,
nor shall it apply to measures regarding citizenship, residence or employment on a permanent
basis...” effectively limits the mobility of labor except as a part of a corporate activity, that is
conducted by “...natural person of a Member who are employed by a service supplier of a
Member, in respect of the supply of a service.”*°

o The problem of financial liberalization and sequencing of reform had been of concern even before the

crisis and cautions had been often aired though not always heeded until the crisis. See David C. Cale,
“Seguencing versus Practical Problems in Financial Sector Reform.” Seguencing? Financial Srategies for
Developing Countries , Alison Harwood and Bruce R. L. Smith, eds., (Washington DC, Brookings Institution,
1997) pp. 47 — 59.

10 “Annex on Movement of Natural Persons Supplying Service under the Agreement.” ).” The Results of
the Uruguay Round of Multilateral Trade Negotiations — Legal Texts (Geneva, World Trade Organization,
1995) p. 353.
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In the context of ASEAN, labor mobility might be able to be dealt with a bit differently, with
some, and even eventually significant, modulation of the specific provisions. We shall deal
with this question in the next chapter when we discuss some recommendations.

Air Transport and Maritime Transport Services

The GATS special agreements on air transport and telecommunications reflect the closed
nature of the sector where market-sharing arrangements and other anti-competitive practices
prevail. In air transport, the specia agreement excludes negotiations on “hard rights’, making
it commercialy of limited commercial value from the perspective the GATS. Maritime
transport reflects in part the protective inclination of some labor unions in developed
countries while also excluding a particular ssgment of maritime transport, namely cabotage.

Thus, in the WTO, the sectoral agreements which form an integral part of the GATS are
agreements in financial services, telecommunications, maritime transport, air transport and
movement of natural persons. However, in the context of ASEAN, a sectoral approach need
not be confined to those sectors where specific GATS sectoral agreements exist. In the
Western Hemisphere, there are no fewer than 167 sectoral agreements on services of various
types, 41 being agreements at sub-regional level and 126 at bilateral level. *

As we deal with specia sectoral agreements and the special modalities for such agreements,
it is necessary to be mindful of the rules in the WTO about free trade areas and economic
integration. A discussion on this question follows.

Beware of WTO Ruleon Integration

As we deal with sectoral agreements, it is important to turn our attention briefly towards the
WTO rule on free trade areas and economic integration. This can have implications on the
modalities to be chosen. At the outset, it should be emphasized, as we shall see below, that
the rules on integration require that both comprehensiveness of sectoral coverage and the
volume of trade as well as the whole range of modes of supply of services be covered by an
agreement on free trade area.

In the WTO there are two sets of general provisions on two different WTO agreements which
address the question of free trade areas, customs union and economic integration. One set of
rules which is long standing is the article in the GATT which still applies. It addresses
directly the question of free trade areas and customs union in trade in goods. The second is
the set of provisionsin the GATS, which appliesto trade in services.

n Sherry M. Stephenson, “GATS and Regional Integration”, GATS 2000 New Directions in Services

Trade Liberalization, Pierre Sauve and Robert M. Stern, Eds, (Washington D.C., Brookings Institution Press,
2000). p. 524.
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GATT Article XXV on freetrade areas and
Customs union

Under Article XXIV of GATT 1947, free trade areas and customs unions are permitted to
exist athough it contravenes the principle of most-favored-nation (MFN) an Article | of the
GATT. The Article (para. 4) states that:

The contracting parties recognize the desirability of increasing freedom of
trade by the development, through voluntary agreements, of closer integration
between the economies of the countries parties to such agreements. They also
recognize that the purpose of a customs union or of a free trade area should be
to facilitate trade between constituent territories and not to raise barriers to the
trade of other contracting parties with such territories.*?

Thus free trade areas and customs unions are permitted under the WTO and the provisions on
those arrangements are in exi stence since the early days of GATT.

However, there is a requirement that the resulting agreement would “...not...raise barriers to
the trade of other contracting parties with such territories.” This is further specified in para.
5(a) and (b). Furthermore, the same article, in para. 8(a)(i)and(ii) indicates that the coverage
of the trade must be such that “...duties and other restrictive regulations ...are eliminated
with respect to substantially all the trade between the constituent territories ...or at least with
respect to substantially all the trade in products originating in such territories.”

Thus the product coverage, and in services, the sectoral coverage, must encompass
substantially all products. To be objective, this principle makes sense. It should be
understood that if the free trade area or customs union covers only selected products, it means
a government sanctioned market-sharing arrangement and would clearly contravene the
intended purpose of freer trade. Accordingly, an early commitment on many sectors, even if
the depth of commitment is only modest, would approach more the requirement of the
provision than adeep cut in only a handful of sectors.

GATSArticleV on Integration

It should be added that since the Uruguay Round and the emergence of GATS in services,
there is also a similar provision concerning economic integration in the area of services.
Article V(para. 1) of the GATS states that:

This Agreement shall not prevent any of its Members from being a party to or
entering into agreement liberalizing trade in services between or among the parties to

such an agreement, provided that such an agreement:

(a) has substantial sectoral coverage; and,

12 “General Agreement of Tariffsand Trade (GATT 1947).” The Results of the Uruguay Round of

Multilateral Trade Negotiations — Legal Texts (Geneva, World Trade Organization, 1995) pp. 522-3.
13 :
. Ibid. p. 524.
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(b) provides for the absence or elimination of substantially all discrimination,
in the sense of Article XVII, between or among the parties, in the sectors
covered under subparagraph (a), through:

(i) elimination of existing discriminatory measures, and/or
(ii) prohibition of new or more discriminatory measures,

either at the entry into force of that agreement or on the basis of a reasonable
time frame. .. **

A footnote to that provision further clarifies that the condition of “substantial sectoral
coverage to be the following:

This condition is understood in terms of number of sectors, volume of trade
affected, and modes of supply. In order to meet this condition, agreements
should not provide for the a priori exclusion of any mode of supply.®

There is moreover the requirement for notification of free trade areas specified in GATT
Article XXV and the GATS Article V.

Notification tothe WTO

Up to now there has been no natification on ASEAN because it is just in an early stage of
putting in place a free trade area. When the process is in operation, ASEAN must examine
how to notify the WTO. Which route would ASEAN take? It is not the intention of this report
to deal with this issue. However, to the extent that sectoral negotiations for liberalization in
services are now being contemplated, the issue must also be seen against the background of
the WTO rules on integration.

However, there is an important point to keep in mind, namely that sectoral agreements which
are temporarily not in conformity with the GATS need to be made consistent with the GATS
at the outset in order the avoid future uncertainties. They need to be made compatible with,
among other things, the provisions of Article V dealing with economic integration. In this
connection, it should be kept in mind that sooner or later the question of conformity with
GATS Article V will need to be faced directly and it will be important that ASEAN keepsin
mind this obligation.

Part 1V of the GATT: “enabling clause” and Developing countries

On the other hand it is also worth noting that preferential arrangements among developing
countries, which are not intended to be applied on an MFN basis, are covered by other
provisions in the WTO. Although its application is still somewhat less than certain,
developing countries entering into a preferential agreement can invoke Part IV of the GATT
“enabling clause” that would permit developing countries to accord preferences to each

4 “General Agreement on Trade in Services.” The Results of the Uruguay Round of Multilateral Trade

Negotiations — Legal Texts (Geneva, World Trade Organization, 1995) p. 331.
15 :
. Ibid.
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other.’® This issue will have to be faced sooner or later and while the technical question of
modality to speed the process of negotiations is being examined, there is the question of
notification to the WTO looming that needs to be addressed as well.

Implications of WTO freetrade areas and the construction of modalities for
negotiations

Although modalities for negotiations are “mere” technical and “mechanical constructs’, those
modalities that would lead to a narrow base of sectoral coverage only would also expose the
parties to inconsistency with the WTO rule of “substantial coverage”. Modalities that result in
a wide sectoral coverage but lack “depth” in commitment would lead to charges of
inconsistency with the clause that substantial coverage “...is understood in terms of number
of sectors, volume of trade affected, and modes of supply”. These WTO-related issues need
also to be kept in mind as ASEAN considers various modalities for integration.

[I1.  Possible Approachesfor ASEAN to Consider

Given the experience in the WTO where extensive negotiations in services have been
undertaken since the Uruguay Round and in which the ASEAN-6, Brunei, Indonesia,
Malaysia, The Philippines, Singapore and Thailand, were actively engaged, some of the
modalities in the WTO negotiations could be considered more closely. As mentioned, for its
own reasons and dynamics, the WTO had chosen to adopt the request-and-offer approach to
the liberalization in services as the most acceptable approach ASEAN, through AFAS, has
aso initiated the process through the request-and-offer approach.

However, for ASEAN purposes, the approach has been less than satisfactory. It has proven to
be extensive, cumbersome and slow in practice. Therefore, efforts have been undertaken to
try different modes of negotiations, adjusted to the particular realities of the different sectors.
This report is a further reflection of the desire to look for more appropriate modality suitable
to ASEAN needs.

ASEAN Guidédine on Services

As mentioned previously in Chapter Il and the quotation reproduced here, the AFAS
agreement stipulates that:

The objectives of Member States under The ASEAN Framework Agreement
on Services ... are

(@ to enhance cooperation in services amongst Member States in order to
improve the efficiency and competitiveness, diversify production capacity and

16 For alegal interpretation on Part |V of the GATT on preferences among devel oping countries, see

GATT, Analytical Index: Guideto GATT Law and Practice (Geneva, General Agreement on Tariffsand Trade,
1994) pp. 784-5.

m Stephenson has made the caution to be attentive to the WTO provision on regiona integration and
developing countries proceed with their exercise in devel oping free trade areas. See Sherry Stephenson, op. cit.
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supply and distribution of services of their service suppliers within and outside
ASEAN;

(b) to eliminate substantially restrictions to trade in services amongst
ASEAN Member States, and

(c) to liberalize trade in services by expanding the depth and scope of
liberalization beyond those undertaken by Member States under the GATS
with theaim to realizing a free trade areaiin services; '

Request-and-offer approach in ASEAN

The modality that has been chosen in AFAS is to replicate the experience of WTO in the
negotiations in services by undertaking negotiations in services through the request and-offer
approach. It generally follows the procedures as described previously in Table I11 — 1 above.

Formula approach for ASEAN

It must be recognized that one major factor that differentiates between request-and-offer
approach and a formula approach is that the in the former, when a country in a request-and-
offer approach asks its trading partner to significantly change a policy, it accepts the
possibility that the request might be refused in principle and yet it still gains specific
“concession”, such as by obtaining a quantitative increase in the number of players allowed
to enter amarket, if it would not require amajor change in legislation. In aformula approach,
the focus would be on an agreement to change policy significantly in a manner that would be
ageneralized obligation that would apply to all participating countries.

Secondly, a formula approach would require a deeper understanding of the overall regulatory
environment prevailing in the trading partner in order to assess whether a generalized formula
commitment would have sufficient commercial value. This implies that agencies in member
countries dealing with services must have an adequate understanding of the regulatory
regimes in the other member countries in order to be able to formulate some formula
approach which then could be considered fair, if the principle of reciprocal and balanced
overall concessions remains one of the operating political bases in trade negotiations.

8 ASEAN Framework Agreement on Services (Jakarta, ASEAN Secretariat, 2002)
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V.  Towardsa Constructive Pragmatism: Mixed approach, the eclectic choice

What are some of the possible factors that could be considered as elements if a formula
approach is to be developed for ASEAN negotiations? In this chapter some of the general
aspects of a possible ASEAN formula are discussed. In the next chapter on recommendations,
the more specific aspects of the formula are discussed in detail in order to be considered as a
possibility. In this section discussions will be presented in some detail on the various
approaches that have been taken in ASEAN beyond the request- and-offer approach.

Recognizing the limitations on relying solely on one modality, the ASEAN Secretariat as
well as member states has made an effort to examine aternative modalities. An internal paper
by the ASEAN Secretariat has dealt with the possible use of a mixed approach to services
negotiations that merits deeper examination.’® However that ASEAN paper, in order to be
operationally meaningful must have a more developed content so that it could be
implemented. This report will follow the line of reasoning in that ASEAN internal paper and
will attempt to indicate the el ements needed to make the approach operational .

Basically, this eclectic method may be quite promising provided that careful work is done
and efforts are devoted to the examination of how it might work. What would be the
necessary constituent elements that should be there to make this approach attractive to
ASEAN member states and at the same time operationally implementable? This point will be
treated in the next chapter as part of the recommendations of this report.

Chart Il — 1 summarizes conceptually the way in which a mixed approach might be
undertaken in the context of ASEAN. The detailed steps need to be traced in an iterative
manner much like a flight plan for pilots. This is an important exercise and indeed the heart
of the practical and operational aspects of developing the negotiating modality. It needs to be
cast against the background of the discussions of policy mandate given by the authorities and
the technical, organizational and policy-based issues that must be addressed.

19 Alternative Approaches to Liberalization of Trade in Services (Jakarta, ASEAN Secretariat, 2002)
Internal Secretariat Paper.

REPSF Project 02/003 27



Reforming Trade in Services Negotiationsin AFAS

Chart 11l -1

Conceptualization of Various M odalities and
Possible Ways of Combining

Request-Offer Formula Sectoral Eclectic
Approach Approach Approach Approach

Identifying transactions
Of Servicesto be
Negotiated
Class of Types of
Measuresto be
Liberalized

Types of Transactions
And Class of Measures
to be Liberalized

Combination of approaches
Consisting of

- Transaction of services
to be Liberalized

- Class or types of
Measures to be Liberalized

- Clustering of Sectors that
Could be Dedlt withina
Package

- Specific sectoral modality

- Additiond Criteriafor
Commitment in
Negotiation that Constitute
Progress in the process

Anticipating the discussion on recommendations about the details of an eclectic approach to
developing negotiating modalities in Chapter 1V, Table 111 — 6 outlines the elements that the
approach might include in order for ASEAN to better achieve more speedy negotiations
towards a free trade area. We can examine how it could be further applied to ASEAN in the
next chapter.
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Tablelll -6

Features of Sector-Specific Tailor-Made Modalities and Implications for ASEAN

Type of Sector Specific Arrangement

Content of Formula

Model Schedule

- More concerned with guiding process by focusing on how to
schedule commitments. Keeping track of the formal structure
to impose a structured negotiating process.

- Specially designed schedule of commitments for a particular
Ssector.

- May contain standardized classification list.

- May contain agreed upon scheduling guideline

Which sectors would be appropriate for ASEAN?

Sectoral Understanding

May feature the content and agreed interpretation of
commitments. Where the sector is particularly sensitive some
“soft” liberalization might be initiated. The understandings
would outline the “soft” part.

Sectoral Reference Paper

Can be sector-specific but some elements might be replicated
in other sectors. May contain agreed upon additional
“regulatory” commitments to serve as guidelines. Not
necessarily detailed in describing the process of negotiations.
Some sectors are quite technical and discreet liberalization,
seemingly small, but when done systematically, would result in
significant incremental outcome.

“Zero-for-zero” commitments

Sector-specific

This has analogy with the processes that have been undertaken
in tariff negotiations.

It may contain commitment not to impose limitations on
market access and national treatment of the types described in
GATSArticle XVI and XVII. The assumption is that parties
areready to liberalize fully because there is an interest in the
sector and do not find the sector to be sensitive.

Harmonization of commitments within
sectors

- To be applied within one sector.

- Where there are already binding commitments , there
should be commitment not to impose limitation in one sub-
sector,

- The process should be facilitated to move on to another
sub-sector not yet liberalized to similar extent.

- Where there is no sectoral commitment in a particular
sector, partial commitment could be initiated.

The formula must be pre-agreed before negotiations starts. This
isan essential feature for ASEAN in the longer-term.
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Conclusion

This chapter has discussed in some detail the various modalities for negotiations in services.
It has first examined the extensive experience in the WTO, specifically in the context of the
negotiations under the provisions of the General Agreement on Trade in Services (GATS)
and the lessons to be learned from the experience from the time of the Uruguay Round to the
current round. In that perspective, attempts have been made to comb through the various
methods and modalities used to deal with the different services sectors.

Attempts have been made to draw lessons from the experience and choices made and to
select those lessons that could be taken by ASEAN. Attempts have been similarly made to
prevent ASEAN from adopting WTO approaches where they are clearly inappropriate for
ASEAN purposes. After al this discussion the bottom line is to answer the question of what
specific concrete steps should and could be taken by ASEAN in developing modalities and
other broader related issues in order to help ensure a more sustained and vigorous process of
liberalization negotiations until 2020.
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Chapter 1V

Recommendations on Modalities for
Negotiationsin
Servicesfor ASEAN

l. I ntroduction

The discussion in the previous chapter has attempted to undertake an extensive examination
of the technicalities of negotiating modalities in order for ASEAN to examine the wide
spectrum of choices about the elements that might be incorporated to help the process of
negotiations in ASEAN to proceed in a more satisfactory manner. The WTO experience has
been a crucial aspect in dealing with modalities of negotiations. It is the accepted multilateral
framework to which members would focus as a reference point. However, the reality is that
ASEAN requires that the process of services negotiations be adjusted to ASEAN
requirements.

Although this report does not intend to deal extensively with some major policy issues that
are potentially controversial where member states may not have identical views on the
subject at present, those issues are important in making the success of a free trade area
possible. Therefore it will deal with them briefly. Accordingly, before this report directly
deals with the recommendations that deal with the technical aspects that are closer to the
request of the terms of reference, there are some policy aspects involving the creation of free
trade area that would have a bearing on how some modalities for negotiations might be
created that need to be touched upon.

In other words, depending on what policy decisions are made by member states on some key
issues that are important for the success of a free trade area, the modalities for negotiations in
those areas would be directly affected by the choice arising from those decisions. And yet
without any clear signs on what member states intend to do regarding those issues, it will be
less easy to create a free trade area without appearing unambiguous. The recommendations
are an attempt to suggest what steps, in the judgment of this report, are amendable to
relatively straightforward measures that can be taken in stages. As mentioned, even those
steps with strategic implications requiring political decisions, while admittedly difficult, in
the view of this report do not appear to be insurmountable.

Another aspect of the ASEAN process of negotiations is that ASEAN has the specific
objective of dealing with regional economic integration. As mentioned in Chapter 1l one
important aspect of economic integration is the need for a process of increasing policy
harmonization to ensure that policies in member states become increasingly more compatible
with each other and that integration could be meaningfully implemented. This would become
increasingly more critically needed to give assurance to the business community that the
same rule would gradually apply in the region even if the mechanisms are not always
necessarily identical.
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. Recommendations for an ASEAN approach to specific core issues in services
requiring political consideration

As mentioned above, this section of the chapter has taken the delicate step of going beyond
the discussion of technicalities and making recommendations beyond the technical issues.
However, it has been done in order to signal that in view of the objective of creating an
ASEAN free trade area, discussions on selecting the use of different modalities may sooner
or later touch on those issues.

Therefore, because ASEAN intends to create a free trade area and to pursue the objective of
regional integration by 2020, there is a need to address four major policy areas. These areas
are often sensitive issues. However, they have an important bearing on services and therefore
would be an important foundation for such an endeavor, namely:

- Movement of capital

- Movement of enterprise

- Movement of professionals
- Labor mobility

So far these crucia issues have been approached with timidity. Designing the process or
modality for the above is relatively straightforward as mentioned, but it can be technically
complicated. But essentially, the process requires major political decision.

In the effort to arrive at a policy stance that is more consistent with the free trade area
objective, designing a modality that would facilitate the conduct of discussion and
negotiation is a technical issue. This could be accomplished by examining the extent that
governments are willing to go for liberalization at any given point and identifying those
where they are able to move further. A modality that would be able to dismantle in a
piecemeal “salami tactic” fashion the trade inhibiting features of their policies would be a
useful effort.

However, these fundamental policy issues need to be addressed directly. In ASEAN this
requires an approach to be taken by member states that would be different from the position
and posture taken in the WTO, at least with respect to some of the issues above. A
meaningful effort to develop a free trade area, leading to economic integration, cannot be
achieved without dealing with them politically.

As we approach the subject of mobility of capital, enterprise, professionals and labor, we can
recall the experience of the European situation. From the beginning in 1957, when the
Treaty of Rome was concluded, it was clearly anticipated that these problems needed to be
addressed properly if a free trade area was to be able to function properly and the integration
program succeed. It is not argued that ASEAN replicates the EU experience. However, it is
argued that ASEAN must decide the approach to take and adopt an explicit view on there
issues.

a. Movement of Capital

Mobility of capital isimplied in free trade areas and integration. It supplements freedom of
movement in goods and services. Such mobility is affected by the exchange regime being
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adopted. That is why a free trade area among countries with restrictive foreign exchange
regimes would contain provisions on payments and capital movements. In ASEAN-6, the
financial and monetary regime that has been adopted is a free forei gn regime.

Monetary deregulation has touched on the liberalization of the current accounts and the
capital accounts in one form or another. A mechanism needs to be developed for
consultations between officials of ministries of finance and central banks of ASEAN
countries.  Since this is an important underlying support system, the results of the
consultation must support the objective of afree trade area and economic integration.

Recommendation # 1
Consultation mechanism to deal with capital movement

The creation of a consultative committee on capital movement in ASEAN
incorporating officials of ministries of finance and central banks.

This machinery is now already in existence in order for the monetary authorities to harmonize
and coordinate their macro-economic policy as and when needed. The Hanoi Plan of Action
indeed also contains provisions on the importance of such ongoing consultations.

In the context of trade in services, the importance of this mechanism is to help ensure that the
business community are reassured that whatever emergency measures the authorities may
take, the central thrust of the ASEAN system is toward freer capital movement and not
towards control.

The purpose of such a mechanism is to help assure the business community and the public
that ASEAN isinclined to have an open capital and exchange regime and that accordingly,
whenever a choice is available between taking steps that lead to a closed and restrictive
regime and taking steps that lead to a more open regime, ASEAN would be inclined to take
the option of an open regime.

This point is also important in the selection of the modality for negotiations. In a situation of
an open foreign exchange regime where capital movements are not too severely restricted
there would be less concern about binding mode 1 (cross-border supply) and mode 2
(consumption abroad) in certain services sectors, such as consultancy, education and health
services, because in actual fact there would little that could be done to prevent such
transactions from occurring, even if liberalization does not formally appear in a country’s
schedule of commitments.

b. Movement of Enter prise and Freeing the I nvestment Regime

Closely related but distinct is the regime governing movements of enterprise and investment.
In the WTO, for their own specific reasons, many developing countries have strongly
opposed an international agreement on investment and the freedom of movement of
enterprise being discussed and negotiated in the WTO. The GATS mode 3 dealing with
commercial presence relates to investments and the movement of enterprises into a market to
supply services by establishing a presence in a market.
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Indeed, conceptually, this mode of supply, for all practical purposes, deals with investment.
However, many governments, especially in developing countries, are careful to circumscribe
the meaning of commercial presence in the WTO. They do so in order for the concept not to
become the fulcrum to remove all restrictions on investment across-the-board. The resistance
may be seen from the strong objections of many developing countries to negotiations on an
international agreement on investment in the WTO.

However, the situation in ASEAN is different, if the intention is to create a free trade area.
Freedom of movement of enterprise isimplicit in afree trade area especialy if the intention
is to achieve economic integration beyond the stage of a free trade area towards a common
market. The thinking among ASEAN members in regard to investment and the freedom of
movement of enterprisesin ASEAN countriesis probably therefore more fluid.

Therefore a concentrated effort focusing on evolving a common ASEAN approach on
investment and the freedom of movement of enterprises in ASEAN could bear significant
fruit. The issues could be linked to the development of the concept of commercia presence
in services that is applicable to ASEAN, but only to be applied among ASEAN countries.
Thus a breakthrough could be achieved in the ASEAN context where negotiations on
investment in general for ASEAN could help achieve what sectoral negotiations on mode 3
might not be able to achieve.

Issues that touch this area would also involve the definition of an ASEAN company. It may
contain criteria on source of capital, percentage of shareholders that is required to qualify as
an ASEAN company. Thus, although the discussions could deal with the wider issue of
investment, which is a legitimate question to discuss in the context of creating a free trade
areq, it could also be an efficient way of dealing with the question of commercial presence in
services.

Recommendation # 2
Modality to Initiate Liberalization of | nvestment in ASEAN

The formulation of ASEAN wide criteria to foster a common approach to investment,
freedom of movement of enterprises, and common definitions regarding the nature of
ASEAN companies. Common definitions of ASEAN companies would provide
preferential treatment for ASEAN companies compared to non-ASEAN companies
even though it would still not accord full national treatment in the interim.

Although many ASEAN governments do not see an international agreement on investments
such as the one being discussed in the WTO Doha Round in too favorable a light, an
investment regime for ASEAN is aimost inevitable given the 2020 objective. Discussions on
investment and commercial presence or mode 3 in ASEAN may be more feasible. Thisstep is
technical in formulation but requires a major political decision and some organizational
structuring on how to formulate the working group and the composition of officials to deal
with them.

The Hanoi Plan of Action indeed contains provision for the implementation of the
Framework Agreement on ASEAN Investment Area (AlA). Thus services discussion with
respect to mode 3 may indeed be more usefully done by examining the linkages between
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possible ASEAN investment agreement and the modalities of negotiations for liberalization
of mode 3 in services.

C. M ovement of Professionals

In the course of the existence of ASEAN professionals in the region have had many
occasions to meet, to consult with each other and to exchange views. Movement of
professionals in ASEAN, cutting across many professions, is therefore a redlity.
Accordingly, it makes great sense to formulate a policy in ASEAN that reflects this reality.
The integration process needs to formulate a policy that focuses on a modality that
concentrates on mode 4 (movement of natural persons), but with steps that are distinguishable
so as to be able to measure the progress achieved toward a free trade area in the field of
professional mobility.

Recommendation # 3
Developing a Specific M odality on Free Movement of Professionals

To develop a modality, with binding commitments, that would focus on the
movement of ASEAN professionals.. The modality must reflect the kind of patience
needed to accept incremental liberalization, focusing on quantitative limitations that
would be liberalized over time, in a gradual and progressive manner, giving
preferential treatment exclusively for ASEAN professionals.

ASEAN professionals have been working together since the creation of ASEAN. Initiatives
and innovation in this area can be expected to be driven by associations of ASEAN
professionals.

d. Labor Mobility

There is a strong economic reason to deal with labor mobility in ASEAN where it isaready a
reality. Although the subject is sensitive to some, it can be “choreographed” to ensure that
control through provision of additional commitments on qualifications could be formulated
jointly between exporting and importing ASEAN countries.

Recommendation # 4
Developing M odalities Explicitly Dealing With Labor Mobility

Modalities on labor mobility that would reflect ASEAN realities and be applicable
only to ASEAN nationals should be developed. This should go beyond the GATS
provision on movement of natural persons. From the point of view of the scope of
coverage it should be superior to the multilateral rules on movement of natural
persons inscribed in the GATS.

Importing countries may wish to have the assurance that this will not be a basis for an
ASEAN position in the WTO.
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It is important to remember that in the interim process towards a free trade area, public
support in all countriesis crucial. A sense of perceived “balance” needs to be nurtured. For
this reason, a “political package” that balances freer movement of investment and
professionals with similar attempts to deal with labor mobility would provide the notion of
balance.

The four areas are of such political importance that a specific approach to them would be
needed in order to help ensure that the momentum for services liberalization in ASEAN
would be further encouraged. The above discussions are really connected not only with
liberalization of services but also, equally critically, with the need for serious harmonization
of domestic policies in key areas. This is an important aspect of regional economic
integration. The success or failure of an integration endeavor would depend not only on the
liberalization of market access but also on the transparency of the regulatory regimes and the
compatibility of those regimes. A brief discussion on harmonization follows before the
question of modality is dealt with.

[I1.  Harmonization of Domestic Policy as | mportant Component of Regional
Integration

One important aspect of regional economic integration is the need to ensure harmonization of
domestic policies among members. Efforts towards policy harmonization have been
undertaken since ASEAN made the decision to create a free trade area and the decision for
regional economic integration. However, it appears that the subject has not been given the
central position that it should occupy in the steps towards integration. Accordingly, progress
to date has not been recognized for the success that it has achieved.

In services, meaningful liberalization can only be achieved by focusing on the regulatory
environment that would determine what is permissible and what is not permissible. The
economic players in services would then be able to know what they could do in a given
market. In the process of negotiations towards services liberalization leading to integration,
steps towards policy harmonization become a crucial element to keep in mind. In the end, the
domestic regulations of each of the member countries must be transparent and compatible
with those of other members. It is neither necessary nor feasible for countries to have
identical rules. But compatibility with each other and compatibility with the free trade area
and the integration objectiveis crucial.

If harmonization is of such importance for the integration objective, then it is important that
progress in this area be registered properly and accurately so that measurements of the
progress towards the 2020 integration objectives could be assessed in a more balanced
manner. One mechanism to register progress in this aspect of integration is to develop a way
of attaching them as annexes to the final schedule of commitments in order to provide a more
balanced picture of integration’s progress, supplementing the more concrete liberalization
commitments which are formulated in the schedule of commitment.

Another alternative is to have forma documentation recording the progress achieved in
developing a whole range of harmonization exercises that have taken place and those that are
planned. Over time, as negotiations progress, those harmonized practices could be converted
into binding commitments listed in the schedule of commitments. This aspect is only to a
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small extent technical. To a large extent it is a sengitive area and the way in which the
recording is made on the progress in policy harmonization should be such that it is kept
separate from those aspects of regulatory harmonization where member states have binding
commitments in formal negotiations on market access and national treatment.

Recommendation #5

A recording of all the policy harmonization activities accomplished in ASEAN in
services, in order to give a more balanced picture of the progressin integration

In the light of the above discussions on harmonization and for purposes of registering the
harmonization exercises that have progressed so far, the above recommendation is made. This
is made because at the moment the regulatory regimes that are gradualy being made
compatible may be greater than what has been registered so far.

Recommendation # 6
A specific mechanism is proposed to keep track of progress made in harmonization. .

Existing machinery of sectoral meetings may be the initial instrument to proceed.
However, for purposes of regiona integration, it also requires a more structured
mechanism that would systematically lead to better understanding of each others’
regulatory regimes and in the process, would be amendable to developing procedures
that would systematically explore harmonization exercises.

IV. Dealing with Modalities: Review of Formal WTO Negotiating Procedures and
Implicationsfor ASEAN

This section deals with the question of the specific negotiating modalities and the
recommendation on dealing with the choice of modalities being recommended. To do so it
briefly reviews the formal procedures that have been the standard practice in the WTO, and
which have been covered also in the preceding chapter. In this chapter however, the
procedures are briefly touched on again because we are charged with recommending the
modalities, i.e. procedures for negotiationsin ASEAN.

As mentioned, the purpose of this report is indeed to search for possible aternative
modalities for negotiations on trade in services in ASEAN. In approaching the subject, it
recognizes the weakness of the standard request-and-offer approach and the need for
expansion of the choice of modalities in order to meet the requirements of ASEAN free trade
area. However, in so doing, it recommends safeguarding the approach but not relying on
these standard modalities as the sole method. The recommendations are presented in this
section.

Modalities for negotiations are formal instruments with legally binding meaning. Technically
they are agreements. It is true that they deal with procedures. They are carefully constructed
and carefully argued. The contents are crafted to meet the political and economic interests of
those who are parties to the negotiations to formulate those modalities. In order to be more

REPSF Project 02/003 37



Reforming Trade in Services Negotiationsin AFAS

precise in dealing with them let us take the question step by step in the context of the
formality of negotiations. The question asked is whether a specific ASEAN process could be
constructed that could better register the progress of integration achieved in ASEAN, while
maintaining those features of the WTO-type of schedule of commitment intact.

Process of Registering Liberalization of Commitmentsin a Schedule of Commitmentsin
the WTO

In services, the general procedure to make commitments in ASEAN follows the procedures
that have been developed in the WTO. The overall approach is to liberalize by a positive list
approach in the selection of sectors open for commitments. Only those sectors where a
commitment is made would appear in the schedule. Those sectors where no commitment is
currently intended would not appear in the schedule. This approach, which is standard in the
WTO, has also been applied by ASEAN initsregional liberalization commitments.

Thus, in this approach, the services sector that is subject to liberalization as a part of the
integration process is added to a schedule of commitments over time through negotiations. In
the construction of a schedule of commitments, services sectors which do not appear in the
schedule are sectors where the reporting country makes no commitments. This is common
knowledge.

Services are supplied through four modes of supply: cross-border, movement of consumers,
commercial presence and movement of natural persons. The importing country may make
restrictions by regulating how the service is delivered. In the WTO, once a country places
sectors in its schedule of commitments, the degree of limitations that a country places on the
operation of foreign service-providers are explicitly stated. Those limitations are listed in a
negative list approach. The absence of a limiting item in the list means there are no
limitations.

The limitations can be imposed on how the access to market is allowed through the delivery
of the four modes of supply. Once the foreign service-providers are in a country, the host
country could also impose limitations by not according them full national treatment, that is,
limitations are imposed upon them that the domestic industry does not face. The absence of
any provision implies the absence of limitations.

Registering Commitmentson Liberalization by negotiations

In arriving at specific commitments for the entry of foreign service-providers (through the
four modes of supply) a host country may impose limitation on how, through the four modes
of supply, the foreign supplier is to gain market access. Once the foreign service-provider
enters the market, that is gains market access, the host country can also impose limitations by
not giving the same treatment to foreign providers that it gives to domestic providers. The
specific commitments are negotiated between a country wishing to enter a market and the
country that is being requested to allow entry.

Proceduresfor Negotiationsin WTO and ASEAN
Procedures for negotiations have been developed in the WTO. The experience of the WTO

has been useful for ASEAN in initiating its own regional liberalization efforts. The processis
complicated because countries negotiate for liberalization technically by requesting removal
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or changes in their regulatory regimes. Thisimplies an understanding of the domestic regime
of the country to which arequesting country is addressing its request.

The negotiation procedure, that is, the modality for negotiations that is the most
straightforward and mechanicaly simple is the request-and-offer approach. This has been
used in the WTO. It is also the modality chosen up to now for liberalization in ASEAN In
this approach, countries negotiate item by item on what liberalization might be obtained.
With experience, this process has proven to be cumbersome and therefore there are grounds
to be dissatisfied with the approach.

Other approaches, therefore, should also be applied to achieve better overall progress. These
aternative approaches should be applied pragmatically to different sectors where they are
appropriate. However dissatisfaction should not lead to the decision to discard the approach.
It should rather lead to a search for other steps to supplement the approach. Indeed, for some
sectors the request-and-offer approach may be the only way to negotiate.

This formality is necessary to know the extent of commitments that governments make in the
liberalization of their domestic services market. In the WTO this aspect is crucial in order to
have greater security for the foreign players in a market. Accordingly, this aspect must
continue to be a central preoccupation when governments enter a process of negotiations that
are binding. However, looking at the formal schedules alone does not tell how open an
economy is. In ASEAN, the services market is considerably more open than what appearsin
the formal schedule.

For purposes of ASEAN therefore, what remains to be done is to examine the actual existing
regime, and the amount of transactions that actually take place irrespective of the formal
commitments. The process might become politically more feasible if it began by a
commitment to a “standstill”, meaning no new restrictions would be introduced, and then
governments would start on a negotiations process to incorporate elements that gradually
insert those new aspects. The process of scheduling might be done by negotiation where
elements of the existing level of openness would be incorporated into the schedule of
commitments as binding commitments.

V. An Eclectic Approach in the Modalitiesfor Services Negotiationsin ASEAN

Upon examining the extensive experience of the WTO in negotiations in services, we can
note the existence of avariety of approaches that have been used. They need to be considered
because each has merit in dealing with the specific context of a particular sector. This seems
to point to the direction of a mixed approach that has been mooted in an ASEAN internal

paper.

Specific recommendations could be made, modulated to accommodate different needs of the
various sectors, which, in view of their specific sectoral characteristics, could move at
different speeds, and thus should not be inhibited from being able to do so simply because of
the inflexibility of the modality of negotiations being chosen. Some of these aspects have
been touched upon in recommendations 1, 2, 3, and 4 above. The approach taken is eclectic.
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(1) Safeguar ding the Acquired Gains from Request-and-Offer Approach

This report arises from a sense of disappointment resulting from the request-and-offer
approach in achieving less progress in ASEAN negotiations than was initially hoped for. This
report argues that disappointment with the approach may be justified, looking at the results so
far. However, this does not argue for discarding the approach from the ASEAN arsenal of
negotiation modalities.

Recommendation # 7
Continue to use Request-and-Offer approach for difficult sectors where progress is
expected to be slow

(2 Sector -specific issues and approaches

Some problems are sector specific: some might be technical while other problems might be
more policy-driven and political in nature. In any case there are specific sectoral issues that
could be addressed exclusively to those specific sectors. These are open for choice. After all,
the GATS agreement recognizes sectoral specificity and therefore sectoral agreements do
exist to address those specificities.

Therefore there are good reasons why sectoral approaches, tailored to the specific sectoral
characteristics of each relevant sector, could and should be examined. The terms of reference
of this project mentioned several sectors that have been under discussion and negotiation
within ASEAN. These sectors are business services, construction, telecommunications, air
transport, maritime transport, financial services, and tourism. What could be possible
solutions for these sector-specific issues?

3 Dealing with the scope of sectoral coverage

In terms of sectoral coverage, it is important for ASEAN not to be trapped in the debate of
“guality vs. quantity” in the liberalization of services. There may be a temptation to engage
in the debate of whether a deep liberalization in a few significant sectors is more important
than a set of commitments that cover many sectors but where the “depth” of liberalization is
more limited. ASEAN, it must be remembered is committed to both the total elimination of
restrictions in services trade in the region and a comprehensive coverage of the services
sector. This is not necessarily the case in the WTO. For ASEAN there may be a valid trade
off between aiming for a large quantum of reform in the interim in lieu of substantial quality
reformsin the short run”
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Recommendation # 8
Developing specific modalities for important but not necessarily sensitive sectors

In terms of sectoral coverage, attention should also be directed to a process of
expanding liberalization in sectors that are not controversial and where agreement
could be reached more quickly, even if their commercial values are not significant,
because their inclusion in the positive list contribute to the expansion of sectors under
the ASEAN list, and, thisin itself constitutes progress in regional integration.

Recommendation # 9
Developing M odalities for important and sensitive sectors

Sector specific approaches need to be constructed for sectors that have specific
characteristics. Some of these sectors are not necessarily controversial or sensitive
but negotiations cannot be expected to move speedily without constructive
intervention. However they may require specific attention and tailor-made approaches
to accommodate their specific characteristics and sectoral specificity. Some have
already been identified.

(4 Specific case of Financial and Telecommunication Services

Although the WTO sectoral agreement on financial services and on telecommunication
recognizes clearly the sectoral specificity of these sectors, and hence the need to deal with
them in a special way, the specific situation in ASEAN regarding these two sectors is not
identical to the situation in the WTO. Regulatory authorities need to be given space to
develop negotiating modalities in the two sectors in which, in fact, ASEAN as awhole is a
net importer vis-a-vis the rest of the world. ASEAN member governments are also inclined
to take a keen interest in this sector as a special case.

Recommendation # 10
Modality for Specific ASEAN Sectors
(sub-set of Recommendation # 8)

Sector specific approaches may be necessary in some other sectors even though these
sectors are not part of ASEAN’s current round of WTO negotiations:

- professional services
- health services

- educational services
- tourism

- [abor mobility

The summary specifications of some of the details of the proposed recommendations on these
issues are contained in Recommendation # 10 are summarized in Table 1V — 1.
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TablelV - 1

Specific Sectoral Approach: Some ASEAN Ser vices

Sector Mode of Supply Access to Market National Treatment Additional
Commitment
Professional | In ASEAN How toinitiate Limitation on national | Work needs to
Services countries where commitment for access | treatment seems continue on such
exchange control is | inmode 3 and mode 4. | inevitable duringthe | issuesas standards and
relaxed, transaction | The simplest solution first stage. mutual recognition.
through mode 1 isto have aliberal How should the Thisisadifficult task.
and mode 2 are regime but with atime | limitation be Experiencein Europe
“acquired facts”. limit imposed on formulated? isinstructive.
The problemis presence of foreign
how to schedule. suppliers.
More creativity is
needed. Mode 3
and mode 4 need
serious attention.
Health Transactionsin Mobility for Para- Sameasin Same situation asin
Services Mode 1 and mode | medics. Possible professional services | professional services
2 are“acquired limitations may be the
facts”. Effective number of people
Medical services allowed and the time
have been provided | frame.
by some ASEAN
countries. Quality
is very high,
pricing very
competitive and
users satisfied.
Educational | Same situation as Mode 3, establishing Sameasin Same situation asin
Services in professional jointly financed and professional services | professiona services
servicesin general. | managed schools.
Mode 2isafact of | Timelimitation of stay
life. Familiessend | may be away to accept
children to school entry of educational
abroad instructors.
Tourism Mode 1 and mode | Access through mode | What aspect of Mutual recognition of
2aresimilarly facts | 3 and mode 4, joint- | operation could be qudification of
of life. venture  requirement | given extensive professionals.
Transactionsoccur | for entry of major | nationa treatment?
regularly. undertaking. Tourism has become a
Commitment for complex business.
mobility of tourist Many aspects could
professionalsneedsto | beliberalized without
be increased. controversy.
Labor Mode 4. How to set | Transactions have Difficult to devise A quid pro quo deal
Mobility the maximum already taken placein | waysthat would fully | may be needed where
time? practice. Labor has satisfy national the host-country

moved from labor
surplus countries to net
importers. Earnings
have been significant
to the exporting
countries.

How could access
commitment be
scheduled? How could
regional preference be
formulated?

treatment. Thereisa
dilemma. Labor has
incentive to come
because locals no
longer wish to work at
the level of pay
offered for the same
type of work. But
large presence of
foreign workers can
be troublesome.

would attempt to set
the qualifications
prevailing and
negotiate with the
exporting country.
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The overall summary list of the recommendations relating to modalities appearing in this
chapter is found in Table IV -2. For purposes of what would hopefully be a complete
treatment of the implementation aspect of the modality-related issues, recommendations for
the facilitating function of ASEAN Secretariat are presented in the next chapter. The entire
range of issues and recommendations is summarized in Chapter VI.

TablelV - 2.
Summary of Recommendations on ASEAN Services Negotiating Modalities
Recommendations Content
Recommendation # 1 Creation of a consultation mechanism to deal with capital
movement
Recommendation # 2 Modality to Initiate Liberalization of Investment in ASEAN
Recommendation # 3 Developing a Specific Modality on Free Movement of Professionals
Recommendation # 4 Developing Modalities Explicitly Dealing With Labor Mobility
Recommendation # 5 A recording of al the policy harmonization activities accomplished

in ASEAN in services in order to give a more balanced picture of
the progress in integration

Recommendation # 6 A specific mechanism is proposed to keep track of progress
made in harmonization.

Recommendation # 7 Continue to use Request-and-Offer approach for difficult sectors
where progress is expected to be slow

Recommendation # 8 Developing specific modalities for important but not necessarily
sensitive sectors

Recommendation # 9 Developing Modalities for important and sensitive sectors

Recommendation # 10 Modality for Specific ASEAN Sectors

(sub-set of Recommendation # 8)

Conclusion

This chapter attempts to present a set of recommendations in the field of modalities for
negotiations in services that address the specific ASEAN situation. With the exception of the
first four recommendations, which require major policy steps, the other recommendations are
focused on technical issues. However, in real life, it is difficult to remain purely technical
when dealing with issues that involve proposals to make at least some changes that require
political decision. Moreover, even in the area of the technicalities of designing modalities, it
was quickly becoming evident that some of the choices have emerged because of a more
fundamental policy decision, of which only a small part appears in the modality, in the guise
of technical issues.
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Chapter V

Some Relevant | ssues beyond the
Technicalities of Modality

l. I ntroduction

Although this report focuses on the technicalities of the modalities for negotiations, it would
be useful to highlight some pertinent issues that may need to be examined as member
governments consider the various options for the modalities that could be applied in ASEAN.
Some of those issues are discussed briefly in this chapter. The observations in this chapter are
meant to stress that the frustration and dissatisfaction about some aspects of negotiations in
ASEAN cannot be blamed too much on technicalities.

Undeniably, there are technical steps that must be made and technical efforts and preparation
that must be undertaken to ensure that the complex processes of engaging in creating a free
trade area are done properly and carefully. The step to examine negotiating modalities
reflects the willingness to ensure that all the necessary technical steps are taken to help
support the endeavor. There will be many other technical steps that need to be examined in
order to see that they are properly undertaken, at least at the technical level.

As technicians and members of an international organization in the service of member states,
it is understandable that members of the ASEAN Secretariat are careful not to engage in
policy discussions which rightly belong to officials of member states. While remaining in the
background and limiting itself to technical issues, a a certain point member states may be
increasingly asking for some policy discussions in order to examine what steps to take. In
anticipating such an eventuality, some of the issues that may emerge will be briefly discussed
here. They may even emerge during technical discussions on how to deal with modalities of
negotiations in the coming period.

For purposes of anticipating future developments that may be moving faster that is currently
expected, it would useful to stretch the discussion beyond the technical issues related to the
mechanics of developing the modalities for services negotiation. After all, the technical
examination was made as a result of dissatisfaction in the way the existing negotiating
modality works. There was implicit dissatisfaction also with the way the whole process of
creating the ASEAN free trade area has moved.

. Free Trade Area, Economic I ntegration and Services. the ASEAN Context

While the GATS contains a great deal of detail on various aspects of services and regulatory
issues, its purpose in doing so is constrained within the limitation as indicated in the
agreement. Unlike ASEAN, which aims for regional integration beginning with a free trade
area, in the case of the WTO free trade is not a specific objective. The end purpose in WTO is
considerably more modest. This can be seen from reading the umbrella agreement of the
Marrakesh Agreement on the Establishment of the World Trade Organization and it can also
be seen from the text in the General Agreement of Trade in Services — GATSitself.
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ASEAN and economic integration: Liberalization commitments

In contrast to the WTO, as has been frequently mentioned above, the ASEAN text is
explicitly clear that the intention isto go at least as far as a free trade area and perhaps further
athough how much further is yet to be defined. Having chosen that path, there are clearly
additional steps that must be taken which are an integral part of creating a free trade area and
a system of regional economic integration. One goal clearly is of course the removal of all
barriersin ASEAN making the region one single economic zone if not an economic unit.

In addition, ASEAN integration implies the creation of regulatory regimes that are
compatible across member countries and, in a transparent way provide a “level-playing field”
(that much abused term). What it means is that all economic players of ASEAN nationality
would be able to operate anywhere in ASEAN and receive the same treatment as players who
happen to reside in their own home country in ASEAN.

Furthermore, it also means that standards that are applied in the ASEAN countries must
eventually converge toward commonly accepted norms that are applied and applicable
throughout the region. In the field of trade, both in goods and in services, it also implies the
establishment of a set of trade facilitating rules that are required in order to enable afree trade
area to function effectively. This point strongly argues for early steps to encourage
harmonization of policies among member states.

Policy harmonization as component of integration

The process of economic integration also implies the process of policy harmonization so asto
develop an increasing level of compatibility of policies and practices anmong ASEAN
countries. In the process, transparency would be enhanced and comparability of measures and
effects would be better assured, giving a more precise and transparent picture of the
economic and policy environment which is necessary for economic players to benefit from
the process of economic integration in the region.

Thus there is a strong argument to support the view that the process of integration would be
helped considerably by measures toward policy and regulatory harmonization. There is a
strong case for arguing that this is especially the case with services.

This point has an analogy in the European experience where regional integration has gone
much further. It may be recalled that Article 2 of the 1957 Treaty of Rome stipulates that
harmonization of policy implies the aim of “progressively approximating the economic
policies of Member States, to promote ...a harmonious devel opment of economic activities..”
By establishing a common market the Europeans wanted to integrate their economies. In so
doing they must harmonize their domestic policies, i.e. progressively approximating the
economic policies of member states in virtually every aspect of economic life.

This point is particularly relevant to highlight because for most ASEAN countries the
magnitude of ASEAN services exports, whether globally or regionally, has not yet reached
such a significant level. Exceptions to this can be pointed out in the case of tourism for many
ASEAN countries, labor for the Philippines and Indonesia, and several skill based services

REPSF Project 02/003 45



Reforming Trade in Services Negotiationsin AFAS

and financial services for Singapore, Malaysia, Thailand and the Philip(;)i nes, where explicit
ASEAN based arrangements might desired by the countries concerned. 2

Therefore, the push for the harmonization of policies, approaches and regulations in services
in order to achieve a high level of compatibility is of sufficient importance for purposes of
achieving integration that it should feature as an important part of the process of integration.
Accordingly, progress in this area should be considered as an important contribution for the
construction of an ASEAN free trade area and regional economic integration.

On the other hand enlarging the scope of criteria which are more compatible with the broader
objective of economic integration and hence, also, with the criteria for success in the
negotiations, would also make it possible to pursue negotiations in ASEAN, without being
unduly focused only on the market access and liberalization aspects of the exercise.

This situation, it may be recalled, has a parallel with the experience in GATS. During the
Uruguay Round, it was judged by participating countries to be more urgent to develop the
framework of agreement in order to provide the long-term context of trade in services than to
push for major liberalization immediately and risk not having a framework for the longer
term process.

In the Uruguay Round, participating countries felt that a modest step in liberalization would
be acceptable in exchange for an agreement on the framework for steady or continuous
progress in market opening and liberalization, with wide ranging rules of the game, rather
than to achieve a major liberalization but risk having the exercise becoming only a one-shot
affair which would be difficult to repeat. This analogy may be appropriate for ASEAN.

TheWTO, GATSand ASEAN: A Recapitulation on the Framework and Choicesto be
made

As this project proceeds, it is important to stress that although there are similarities and
paralels between the context of WTO and ASEAN, there are also some fundamental
differences. These differences are not always immediately evident to those who are engaged
in services negotiations. It is not uncommon to witness that officials who negotiate in the
WTO aso negotiate in ASEAN. In the process, officials may forget the differences between
the WTO and ASEAN.

In the WTO, the process of increasing trade through gradual liberalization does not imply
necessarily or automatically a commitment to free trade, although some governments do have
in mind as a matter of policy to proceed toward free trade. However, this is not a lega
commitment. Nothing in the rules of WTO membership say that the objective of the WTO is
free trade.

2 This point of course also strengthen another argument that if the magnitude of intra-regional trade in

ASEAN in goods as well as servicesis not yet so important, why then should countries be reluctant of open up
and liberalize rapidly, since to do so now would meet less resistance than to do so later when new businesses
emerge and became well organized to lobby for economic rent. The possible answer to that is that there are
dready difficult domestic issues that could be exploited during some domestic electora campaigns that
governments are reluctant to take steps at the moment.
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Thus some governments do not enter the WTO and engage in WTO negotiations in order to
work eventually towards a worldwide system of free trade, irrespective of what the theory
says. Therefore even a mercantilistic government could actively engage in WTO negotiation
and indeed undertake liberalization measures within the context of the WTO without ever
intending to go through to the final step of practicing free trade.

The case is different with ASEAN. In contrast to the WTO, ASEAN explicitly states that it
intends to proceed towards free trade for the region, through creation of a free trade area and
eventually through integration. Thus, if politically the objective is to deal with all sectorsin
order to achieve a wide sectoral coverage, it would not be unproductive to explore the
inclusion of other sectors for the liberalization in services in ASEAN, even if those sectors
are not yet in the list of services open for commitments in the WTO. These commitments
may be made as a part of mutual ASEAN obligations even if governments making such
ASEAN commitments never intended to open them to other WTO members.

TableV -1
End-Pointsof WTO, EU and ASEAN

WTO

European Union

ASEAN

End point not clear

The “outer frontier” is under
continuing negotiations. The goal is
“freer trade” not “free trade.”

Intermediate Steps are Clear

Continuing path of liberalization
through negotiations in multil ateral
rounds.

The multiple modalities being
developed in the WTO require that
each step of the way towards
negotiationsto liberalize is
carefully choreographed and the
pace highly orchestrated.

The WTO Secretariat is actively
engaged in the technical work and
provides technical expertise and
constructive advice to ensure that
negotiations succeed.

National agenciesvary in the
degree of intensity of engagement,
with developed countries and some
key devel oping countries taking
active interest.

End-point clear

Economic union eventually leading
to some form of political union.
The end-point is specified in
treaties.

Inter mediate steps clear

Treaty-based procedures outlining
the process of integration each step
of the way.

The procedures are under
continuous negotiation and
refinement in order to achieve
fuller and speedier integration.

The time-tableis rigorous and
national agencies are continuously
and actively engaged.

The European Commission takes
the lead to ensure coordination and
take the leading role in the process.

End-point clear

Free trade arealeading towards
economic integration (2020).

Intermediate steps unclear

Under continuous process of
defining ASEAN-specific modes of
operation.

Need more clear steps towards
policy harmonization among
member states.

Need further institutional
development in order to ensure
sustained activities leading the
2020.

Thus the extent to which ASEAN could make liberalization commitments that are not or
never intended to be applied on a multilateral basis but could very well be acceptable in the
context of ASEAN integration objective should be examined. Table V — 1 summarizes the
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different end-points and intermediate steps between the WTO, the European Union and
ASEAN.

[I1.  FreeTradeand the Organizational Implications

Creating a free trade area also has organizational implications. In looking for the appropriate
modalities for negotiations, it will become increasingly evident that the ASEAN Secretariat
may be required to take initiatives to assist with the technical aspects of making sure that the
modalities chosen are workable in the operating field. There may be occasions when the
Secretariat would be asked for advice. To do so properly and to ensure that the appropriate
resources are obtained to perform its tasks, there should be an organizational assessment on
what would be required for ASEAN to perform itstask as afacilitator in the field.

Complexity of Trade I ssuesunder Current Situation

The preceding section has briefly discussed the existing institutional arrangements within
which the conduct of services negotiations has been undertaken in the ASEAN context. It
would be useful to place that arrangement within the broader context of ASEAN activities
after the free trade area is established. At that point the ASEAN Secretariat will be facing a
new challenge with more intensified trade-related activities in the region. There are a number
of issuesto be addressed in this area.

Rapid expansion of trade-related issuesin ASEAN

There will be an escalation of activities in the area of trade that will require constant
attention, monitoring, and administering with the operational issues of AFTA to be
implemented. Rapid expansion of trade-related issues should therefore be expected to take
place. From now on, one aspect of ASEAN activities that will be a permanent feature would
be trade and trade-related negotiations. This is an irreversible scenario, given the political
decision to undertake regional economic integration.

Trade negotiation is a complex process. This process must be managed carefully in order to
achieve the desired results. This includes, but is not exclusively confined to, negotiations in
services. In this connection it should be stressed that services issues are particularly
complicated. The process requires government agencies of member countries to pay greater
attention to the way in which the substance and the process of negotiations are handled. The
negotiating process in services could also be improved by strengthening the Secretariat.

The Special Nature of Services

The above issues are important to examine because ASEAN is entering another phase and the
road is still uncharted from both policy and organizational points of view. On the other hand,
the current series of negotiations in servicesis not the first, and it will not be the last, exercise
that the Secretariat has had to deal with which requires it to “shepherd” ASEAN member
countries.

It should be stressed that the substance of servicesis probably among the most complex areas
in the ASEAN economic integration process that the Secretariat has to handle. For purposes
of a more complete examination of the negotiating process in ASEAN, a specific chapter
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devoted to this question appears in order to provide a more complete discussion of why the
negotiations in services have been slow.

Current Organizational Structure and Possible Adjustments

It would be useful to briefly review the evolving ASEAN machinery in economic issues. One
point that needs to be stressed is that in economic issues, the mechanism of ASEAN Senior
Economic Officials Meeting (SEOM), which had been in existence since the early days of the
ASEAN Brussels Committee (ABC) in 1976, had been initially the forum in which ASEAN
deals with economic issues. It was initially organized for consultative purposes. In the early
days it was a significant step. The mechanism has served ASEAN needs quite well in the
early period.

With these early mechanisms ASEAN governments had created for the first time an
instrument and machinery for communication and consultation on economic issues of mutual
interest. Numerous exchanges of views have since been conducted and ASEAN officials
have had the opportunity to develop common approaches in various areas through regular
meetings since ASEAN’s early days. This arrangement has been strengthened by a system of
consultation among ASEAN officials stationed abroad, through ASEAN committees
managed and conducted by embassies of ASEAN member countries.

Today, given the emergence of the proposed ASEAN Free Trade Area, these very
mechanisms need to be re-examined in so far as it has to do with trade negotiations. How
could the ASEAN Secretariat’s role be adjusted to enhance its facilitating role in those
aspects that have to do with trade negotiations?

This aspect of the implementing process needs to be analyzed because of the important role
that the Secretariat will be required to play in ensuring the successful conducting of
negotiations in services and, indeed, in al the various trade-related issues in the years to
come. In should be stressed that when AFTA is in full operation, the nature of the work
connected with trade issues will not be the same as before.

In the European case, the intention from the beginning was to create a supranational
authority. In ASEAN that decision has not been made by the political authorities of the
member states. Therefore it must not be prematurely assumed that the European path is the
path that will be chosen. The IMF analogy for the ASEAN Secretariat would clearly be
rejected by member states. That leaves the WTO Secretariat as a possible example to
examine in dealing with the trade aspects of ASEAN activities.

What arethelessonsto be lear ned from other inter national organizations dealing with
tradeissues?

Based on the experience of close cooperation that this consultant has enjoyed with various
international secretariats during his active service in government, there are several points that
need to be stressed about international secretariats. There are important tasks that they can
perform, provided that member governments are cognizant of the various constructive roles
that secretariats can play for member governments and the organization they serve.

Because of the important role that the services sector can play in regional integration and the
complex nature of the subject, those aspects that have a bearing on strengthening the ASEAN
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Secretariat merit attention. It can be described as a combination of severa roles, as a
“shepherd” in the process of moving trade negotiations in services to achieve their intended
results, as a facilitator in the process of dealing technically with the modalities, as a provider
of capacity-building advice in dealing with the substance. It performs the role of the
custodian of the integrity of the system as a system.

WTO Secretariat or EU Commission as possible example to examine

There are special aspects of an international secretariat in helping the process of negotiations
that need to be highlighted. A brief examination of the experience of the WTO Secretariat
during the Uruguay Round would be helpful. There are lessons to be derived from the above.
What can be inferred generally is that the style of operation of the WTO Secretariat is
probably more appropriate for ASEAN to examine for its future work while the range of
issues that the ASEAN Secretariat would be confronted with in the years to come would be
more analogous to the EU Commission. This point needs further elaboration.

The lesson to be learned from the WTO Secretariat is the manner in which it guides the
member states in tackling difficult issues, particularly whenever there isa gap in the views of
members that must be resolved. In trade issues, the area of concern in this report, problems
leading to different views among members contain technical and organizational as well as
policy components. The Director General of the GATT, and now the WTO, has often been
called upon to assist in facilitating and reconciling positions which are far apart.

Implicit in this process is the need to maintain active neutrality between all members. In so
doing, the WTO Secretariat is not a mere “thoughtless tool” to be aimlessly moving
according to the whims of members. Although it does not arrogate the right to make policy
decisions, it plays the role of the “guardian” or the “custodian” of the integrity of the
multilateral system, as it is guided by the agreements constituting the system. Its neutrality
and its commitment to adhere to its role as the custodian of the system creates the foundation
of trust for the members.

A second and no less important aspect is the fact that the WTO Secretariat is the storehouse
of information and expertise on the technicalities of the agreements, and the rules and
principles and their application to any particular situation. The organizational structure of the
WTO and the quality of the personnel have made it possible for the WTO Secretariat to
perform these tasks, despite the lean organizational structure and the staff limitations arising
from the parsimonious way in which funds are allocated by member states. This can be
readily contrasted with the more generous budgetary allocation for its step-sisters, the Bretton
Woods organizations in Washington.

With respect to the substantive coverage, the Commission of the European Union provides a
better indication regarding the subjects that might have to be tackled by the ASEAN
Secretariat as the region moves more actively towards regional integration. Some aspects of
the activities may need to mimic the way the EU Commission has acted, especially during its
early stages of existence. However, the style cannot be the same. The EU Commission is
clearly a supranational authority with the right to initiate policy. ASEAN member states have
not yet made the decision to follow suit. On its part, the ASEAN Secretariat needs to be
developed pragmatically, making conscious decisions to be eclectic in its choice of
approaches to particular tasks.
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Anticipating the discussion in detail concerning the choice of modalities to be used in
services negotiations in ASEAN, it is similarly argued in this report that it should also be
equally pragmatic in its approach of choosing negotiation modalities and be ready to make
eclectic choices of the modalities.

V. What should be the core concern of the ASEAN Secretariat?

Although this report focuses on the problem of structure and approach to services
negotiations, in view of the importance of the supporting and facilitating role of the ASEAN
Secretariat in enhancing the effectiveness and speed of the negotiating process in services
liberalization, what would or should be the core concern of the ASEAN Secretariat? For
practical purposesit would be useful to list an inventory of operational issues that would help
to enhance the facilitating role of the ASEAN Secretariat, which, if permitted by member
governments, would help the process of dealing with the new challenges and tasks that the
ASEAN Secretariat isimplicitly expected to perform.

Table V — 2 describes in summary the types of facilitating activities that the ASEAN
Secretariat might be called upon to perform and how those activities might be initiated. The
ASEAN Secretariat needs at the very least to begin to build itself up as the storehouse of
information about services in the region. It needs to gradually arrive at a situation where
information about services in the region and the statistical data are gathered. It needs to have
a gradually more complete data base of regulatory regimes in services that prevail in the
region.

The ASEAN Secretariat may be forced to emulate the role of the WTO Secretariat as the
source of advice and expertise on servicesissues, at least in those sectors where institutionsin
national governments are relatively weak. In those sectors where national authorities have
normally acquired high expertise, such as in financial services and telecommunications as
well as other more technologically-based services, the ASEAN Secretariat must be a good
partner able to give advice on problems that need a common solution.
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TableV - 2. Facilitating tasks that may be required and could be done
by the ASEAN Secretariat in services negotiations
and other trade-related matters

Task Description Decision Needed to Perform Task
Facilitator of al To manage al the normal functions of The obligation to function as facilitator and
ASEAN officia facilitating the functioning of ASEAN guardian of the system requires also a
processes programs, including negotiationsin corresponding right to take initiatives and

services make proposals when needed.
Monitoring Keeping track of the progress of current | Interna decision by the Secretariat
negotiations negotiations for liberalization
Monitoring Development of statistics The ASEAN Secretariat is empowered to
sectora Developing data base on main players | make decisions and implement a
development of Anaysis monitoring system. Concurrence of
servicesin Reporting of key developments member states would make the resources
ASEAN Policy analysis available.

Devel oping consultation machinery
with national agencies
Giving technical There are numerous advisory functions | Strengthening the (relevant) unit in the

and some policy that the secretariat can provide to Secretariat to develop advisory capacity to

adviceto member | ensure that liberalization processesto assist member states.

states establish a free trade area can be In order to give advice and take initiatives
undertaken. the ASEAN Secretariat must be given the

right to do so through the consent of
member governments

Policy analysis In order to best serve member states For internal purposes, the decision to
ASEAN must be able to assess the develop the capacity for policy analysis
current situation. To do so the ASEAN | can be made autonomously. Member
Secretariat must devel op its capacity governments may request the Secretariat to

for policy analysis. do so.
Capacity building | Provide technical assistance to national | Meansto provide capacity building must
agencies in dealing with services be obtained because it may be an
issuesin the regionand facilitate expensive endeavor. Support from national
communication government and international agencies
must be sought.
Provide public In order to gain public understanding This should be normal practice for the
information and support, the public must be made ASEAN Secretariat. But it must be given
aware of developmentsin ASEAN. the resources to do so.

In view of the above discussion, this report would recommend that the following steps be
taken:

Recommendation # 11

Strengthening the ASEAN Secretariat Structureto deal with a servicesfreetrade area
At this stage, what is recommended is that the ASEAN Secretariat assesses the need for
strengthening its organizational structure and human resources in view of its inevitably
increased responsibilities arising from the establishment of a free trade area.

The points in the above table have implications for the operation of the ASEAN Secretariat

from atechnical point of view. They indicate a work agenda of technical matters that must be
addressed. Some of the more obvious tasks have been described in Table V -2.
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Recommendation # 12
Initiating technical activities in the ASEAN Secretariat in support of its new and
expanded functionsin facilitating an ASEAN freetrade area

The ASEAN Secretariat needs to undertake at least the following steps in its
expanded technical function to facilitate an ASEAN free trade area in services:

- develop data collection and analysis

- report key developments

- provide policy analysis

- develop consultation machinery with national agenciesin member countries

- provide technical assistance in dealing with services issues in the region to
national agencies to facilitate communication

Recommendation # 13

Initiate a unit in the ASEAN Secretariat for helping institutions in member states to
deal with serviceswithin ASEAN

Although it may appear premature at this stage, an analysis needs to be made of the
requirements for the anticipated role of the Secretariat in capacity-building related to
servicesissues in the context of ASEAN.

Conclusion

The issues discussed in this chapter have gone beyond the technicalities with which the
ASEAN Secretariat may feel comfortable. The chapter has touched upon policy issues that
the ASEAN Secretariat may feel it is premature to discuss. However, in looking at the
technicalities of designing modalities, it is inevitable that one stumbles on the more policy-
based issues. In anticipation of discussions that may emerge on those broader but related
issues, this chapter has at |east attempted to place some signposts to use when the time comes
to discuss these issues..

Moreover, since endeavors such as creating a free trade area require sound though cost
effective machinery to service the process, this chapter has also attempted to signal those
issues which sooner or later must be tackled. Writing this technical report has given the
opportunity at least to leave some signposts for future travel ers to use when the time comes.
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Chapter VI
Consolidated Summary of | ssuesand
Recommendations

I ntroduction

For purposes of convenience this chapter summarizes the key issues discussed and the key
recommendations made in this report. As can be recalled, the report makes an attempt to
differentiate between:

(® the recommendations that touch on the broader policy beyond the narrow confines of
modalities of services negotiations but have important implications on the choice of
modalities that would be made;

(b) the specific recommendations that are directly related to the modalities for
negotiationsin services,; and;

(c) the recommendations on organizational issues that the ASEAN Secretariat might wish
to consider as it looks ahead at its function as the facilitating agency for ASEAN
processes in regional integration in services and in trade in general.

The recommendations therefore cover the broader policy issues that could have an impact on
how negotiating modalities are to be constructed, the specific technical issues relating to the
construction of negotiating modalities, and the necessary organizational issues when these
modalities are to be put in operation.

Key Pointsand Recommendations on the Broader Policy | ssues

On the macro-economic and other overarching issues, the recommendations consist of
suggesting steps to reinforce those commitments to policy which are already in place but
need re-stressing for ASEAN integration purposes, and to further develop commitments that
are already implicit but not yet explicitly stated in the context of integration.

a. M ovement of Capital

Mobility of capital is implied in free trade areas and integration. It supplements freedom of
movement in goods and services. Such mobility is affected by the exchange regime being
adopted. That is why a free trade area among countries with restrictive foreign exchange
regimes would contain provisions on payments and capital movements. In ASEAN-6, the
financial and monetary regime that has been adopted is a free foreign regime.

Monetary deregulation has touched on the liberalization of the current accounts and the
capital accounts in one form or another. A mechanism needs to be developed for
consultations between officials of ministries of finance and central banks of ASEAN
countries.  Since this is an important underlying support system, the results of the
consultation must support the objective of a free trade area and economic integration.
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Recommendation # 1
Consultation mechanism to deal with capital movement

The creation of a consultative committee on capital movement in ASEAN
incorporating officials of ministries of finance and central banks.

This machinery is now already in existence in order for the monetary authorities to harmonize
and coordinate their macro-economic policy as and when needed. The Hanoi Plan of Action
indeed also contains provisions on the importance of such ongoing consultations.

In the context of trade in services, the importance of this mechanism isto help ensure that the
business community are reassured that whatever emergency measures the authorities may
take, the central thrust of the ASEAN system is toward freer capital movement and not
towards control. The purpose of such a mechanism is to help assure the business community
and the public that ASEAN isinclined to have an open capital and exchange regime and that
accordingly, whenever a choice is available between taking steps that lead to a closed and
restrictive regime and taking steps that lead to a more open regime, ASEAN would be
inclined to take the option of an open regime.

This point is also important in the selection of the modality for negotiations. In a situation of
an open foreign exchange regime where capital movements are not too severely restricted
there would be less concern about binding mode 1 (cross-border supply) and mode 2
(consumption abroad) in certain services sectors, such as consultancy, education and health
services, because in actua fact there would be little that could be done to prevent such
transactions from occurring, even if liberalization does not formally appear in a country’s
schedul e of specific commitments.

Recommendation # 2
Modality to Initiate Liberalization of Investment in ASEAN

The formulation of ASEAN wide criteria to foster a common approach to investment,
freedom of movement of enterprises, and common definitions regarding the nature of
ASEAN companies. Common definitions of ASEAN companies would provide
preferential treatment for ASEAN companies compared to non-ASEAN companies
even though it would still not accord full national treatment in the interim.

Although many ASEAN governments do not favor an international agreement on investments
such as is being discussed in the WTO Doha Round, an investment regime for ASEAN is
amost inevitable given the 2020 objective. Discussions on linking investment and
commercial presence or mode 3 in ASEAN may be more feasible. This step is technical in
formulation but requires a major political decision and some organizational structuring on
how to select the working group and the composition of supporting officials.

The Hanoi Action Plan indeed contains provision for the implementation of the Framework
Agreement on ASEAN Investment Area (AlA). Thus services discussion with respect to mode
3 may indeed be more usefully done by examining the linkages between possible ASEAN
investment agreement and the modalities of negotiations for liberalization of mode 3 in
services.
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Recommendation # 3
Developing a Specific M odality on Free Movement of Professionals

To develop a modality, with binding commitments, that would focus on the
movement of ASEAN professionals. The modality must reflect the kind of patience
needed to accept incremental liberalization, focusing on quantitative limitations that
would be liberalized over time, in a gradual and progressive manner, giving
preferential treatment exclusively for ASEAN professionals.

ASEAN professionals have been working together since the creation of ASEAN. Initiatives
and innovation in this area can be expected to be driven by associations of ASEAN
professionals.

Recommendation # 4
Developing M odalities Explicitly Dealing With Labor Mobility

Modalities on labor mobility that would reflect ASEAN realities and be applicable
only to ASEAN nationals should be developed. This should go beyond the GATS
provision on movement of natural persons. From the point of view of the scope of
coverage it should be superior to the multilateral rules on movement of natural
personsinscribed in the GATS.

Importing countries may wish to have the assurance that this will not be a basis for an
ASEAN position in the WTO.

The four areas are of such political importance that a specific approach to them would be
needed in order to help ensure that the momentum for services liberalization in ASEAN
would be further encouraged.

Har monization of Domestic Policy as | mportant Component of Regional | ntegration

There is also a need to ensure that the process of increasing harmonization is conducted
within a mechanism that will ensure continuity and systematic paths. Hence it is
recommended that a specific mechanism be created.

Recommendation #5

A record of all the policy harmonization exercises produced in ASEAN in services, in
order to have a more balanced picture of the progressin integration

This should be regarded as an important contribution towards regional economic integration
just as valuable for the long-term objective of integration as market access and national-
treatment.

Recommendation # 6
A specific mechanism is proposed to keep track of and continuethe progressin
harmonization.
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For appropriately recording the progress made in policy harmonization a mechanism is
needed to ensure that this aspect of integration receives the attention that it deserves.

Modalities: Developing an Eclectic Approach to
Services Negotiations

There has been criticism about the speed and extent of liberalization of trade in services in
ASEAN. It is important to look at the problems within an ASEAN context in order not miss
out on the opportunities to make progress.

(1) Safeguar ding the Acquired Gains from Request-and-Offer Approach

This report arises from a sense of disappointment with the level of progress obtained from the
request-and-offer approach in ASEAN negotiations that was initially hoped. This report
argues that disappointment with the approach may be justified, looking at the results so far.
However, this does not provide grounds for discarding the approach from the ASEAN arsend
of negotiation modalities.

(2 Sector -specific issues and approaches

Some problems are sector specific: some might be technical while other problems might be
more policy-driven and political in nature. In any case there are specific sectoral issues that
could be addressed exclusively to those specific sectors. These are open for choice. After all,
the GATS agreement recognizes sectoral specificity and therefore sectoral agreements do
exist to address those specificities.

Therefore there are good reasons why sectoral approaches, tailored to the specific sectoral
characteristics of each relevant sector, could and should be examined. The terms of reference
of this project mentioned several sectors that have been under discussion and negotiations in
ASEAN. These sectors are business services, construction, telecommunications, air transport,
maritime transport, financial services, and tourism. What could be possible solutions for
those sector-specific issues?

Recommendation # 7
Continue to use request-offer approach for difficult sectors where progress is expected
to be slow

3 Dealing with the scope of sectoral coverage

In terms of sectoral coverage, it is important for ASEAN not to be trapped in the debate of
“guality vs. quantity” in the liberaization of services. There may be a temptation to be
engaged in the debate of whether a deep liberalization in a few significant sectors is more
important than a set of commitments that covers many sectors but where the “depth” of
liberalization is more limited. ASEAN, it must be remembered is committed to both the total
elimination of restrictions in services trade in the region and a comprehensive coverage of the
services sector. Thisis not necessarily the case in the WTO. If quality cannot be achieved in
the short- term, then aim for quantity in the interim.
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Recommendation # 8
Developing specific modalities for important but not necessarily sensitive sectors

In terms of sectoral coverage, attention should also be directed to a process of
expanding liberalization in sectors that are not controversial and where agreement
could be reached more quickly, even if their commercial values are not significant,
because their inclusion in the positive list contribute to the expansion of sectors under
the ASEAN list, and, thisin itself constitutes progressin regional integration.

Recommendation # 9
Developing M odalities for important and sensitive sectors

Sector specific approaches need to be constructed for sectors that have specific
characteristics. Some of these sectors are not necessarily controversial or sensitive but
negotiations cannot be expected to move speedily without constructive intervention. However
they may require specific attention and tailor-made approaches to accommodate their specific
characteristics and sectoral specificity. Some have already been identified.

(4) Specific case of Financial and Telecommunication Services

Although the WTO sectoral agreements on financial services and on telecommunications
recognize clearly the sectoral specificity of those sectors, and hence the need to deal with
them in a special way, the specific situation in ASEAN regarding these two sectors are not
identical to the situation in the WTO. Regulatory authorities need to be given space to
develop negotiating modalities in the two sectors in which ASEAN as a whole is a net
importer vis-a-vis the rest of the world, and in which governments of the region place a high
interest.

Recommendation # 10
Modality for Specific ASEAN Sectors
(sub-set of Recommendation # 8)

Sector specific approaches may be necessary in some other sectors even though these
sectors are not part of ASEAN’s current round of WTO negotiations:

- professional services
- health services

- educational services
- tourism

- [abor mobility
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What Could bethe Core Concern of ASEAN Secretariat?

The ASEAN Secretariat needs at the very least to begin to build itself up as the storehouse of
information about services in the region. It needs to gradually arrive at a situation where
information about services in the region and the statistical data are gathered. It needs to have
a gradually more complete data base of regulatory regimes in services that prevail in the
region.

To this end, it may be forced to emulate the role of the WTO Secretariat as the source of
advice and expertise on services issues, at least in those sectors where institutions in national
governments are relatively weak. In those sectors where national authorities have normally
acquired high expertise, such asin financial services and telecommunications as well as other
more technol ogically-based services, the ASEAN Secretariat must be a good partner able to
give advice on problems that need a common solution.

Recommendation # 11
Strengthening the ASEAN Secretariat Structureto deal with a servicesfreetrade area

At this stage, what is recommended is that the ASEAN Secretariat assesses the need
for strengthening its organizational structure and human resources in view of its
inevitably increased responsibilities arising from the establishment of a free trade
area.

Recommendation # 12
Initiating technical activities in the ASEAN Secretariat in support of its new and
expanded functionsin facilitating an ASEAN freetrade area

The ASEAN Secretariat needs to undertake at least the following steps in its
expanded technical function to facilitate an ASEAN free trade areain services:

- develop data collection and analysis

- report key developments

- provide policy analysis

- develop consultation machinery with national agenciesin member countries

- provide technical assistance in dealing with services issues in the region to
national agencies to facilitate communication

Recommendation # 13

Initiate a unit in the ASEAN Secretariat for helping institutions in member states to
deal with serviceswithin ASEAN

Although it may appear premature at this stage, an analysis needs to be made of the
requirements for the anticipated role of the Secretariat in capacity-building related to
services issues in the context of ASEAN
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Consolidated Summary of Recommendations

This report touches on issues beyond modalities that have direct impact on the process of
negotiations and thus also on the choices of modalities. Accordingly, while focusing on
modalities of negotiations, this report inevitably had to touch on issues that go beyond the
technicalities of negotiating modalities. While the recommendations go to some detail on
how to develop an eclectic approach to modalities, the recommendations, which can be
visualized in a simplified form in the following chart, enter into issues in such a manner that
discussions on modalities are seen both as a technical exercise as well as a part of broader
policy issues associated with the goal of integration by 2020.

Chart VI-1
Schematic Summary of Proposals and Recommendations
Commitment on More Commitment on Eclectic Approach Organizationa
— Open Foreign Exchange Harmonization of to Negotiations Programin
and Capital Movement Sectoral Policy Facilitation of
Regime Regional
Commitment Integration
onMacro- [ Commitment on Open - Standards- - Request Offer
Economic —  Investment = —pp  forDifficult Sectors ~ ASEAN
and - Mutual Secretariat:
Overarching —Commitment of Free Recognition - Formula Approach Strengthening
Issues Flow of Professionals for Some Sector for Facilitating
- Achievement and
L_Commitment on Labor Recording - Specific Approachon  Monitoring
Mobility Modes of Supply Integration
- Progress Program
This Requires Monitoring * Commercial Presence
Harmonization Making Mechanism Linked to ASEAN
Policies Increasingly Investment Initiative
Compatible

* Movement of Professionals
- Numerica Limitation
- TimeLimit

The list of recommendations which are in line with the conceptual framework in the chart
above are found in Table VI-1 below. As can be seen some modalities for negotiations in
services could easily interact with broader issues of macro-economic policy where
negotiations that would support liberalization efforts leading to the creation of a free trade
areawould have to be conducted requiring political decision and negotiation.

Regional integration aso requires policy harmonization. While consultation is normally the
mechanism that is used to ensure continued efforts toward harmonization, further steps in
harmonization in the coming years would require negotiations. Modalities for negotiations on
harmonization would accordingly have to be developed. So far the endeavors have been
scattered throughout different exercises, making it difficult to assess the progress achieved.
Yet this is an important part of integration. More attention to this question is certainly
required.
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Table VI-1 Consolidated Summary of |ssues and Recommendations

Commitments on Macro-Economic and overarching Issues

Recommendation # 1

Commitment to more open foreign exchange and capital movement regime

Recommendation # 2

Commitment to more open investment regime

Recommendation # 3

Commitment to free flow of professionals

Recommendation # 4

Commitment to labor mobility

Harmonization of Policy

Recommendation # 5

A recording of al the policy harmonization exercises achieved in ASEAN in
services to have a more balanced picture of the progressin integration

Recommendation # 6

A specific mechanism is proposed to keep track of and continue the progress
in harmonization.

Modalities for Negotiation

Recommendation # 7

Continue to use request-offer approach for difficult sectors where progressis
expected to be slow

Recommendation # 8

Developing specific modalities for important but not necessarily sensitive
sectors

Recommendation # 9

Developing Modalities for important and sensitive sectors

Recommendation # 10

Modality for Specific ASEAN Sectors
(sub-set of Recommendation # 8)

Organization Support

Recommendation # 11

Strengthening of the ASEAN Secretariat structure to deal with a services
freetrade area

Recommendation # 12

Initiating technical activitiesin the ASEAN Secretariat in support of its new
and expanded functionsin facilitating an ASEAN free trade area

Recommendation # 13

Initiate aunit in the ASEAN Secretariat for hel ping institutions in member
states to deal with servicesinan ASEAN context

Possible Futur e Resear ch Needs

Given the discussions above concerning policy recommendations, it may be useful to identify
the various research needs connected with the issues touched upon in this report. The area
where further work needs to be done is the area of implementing the process of integration.
There are of course issues related to the process of integration as envisaged by the
mainstream economics of integration when the process follows the path from free trade area,
to customs union, to common market and to full economic integration. That is the aspect that

deals with “hard integration.” Work in this areawill probably continue in the academia.
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However, there is also the whole array of institutional and policy issues related to
harmonization of practices, measures and approaches that have not been examined
systemically in the past because they were regarded to be too premature to examine at that
time. However, today, ASEAN has entered an entirely new phase. Therefore, those issues
would now need to be further examined. In this connection, without necessarily proposing
the EU experience be taken as a model, nevertheless a great deal of experience in Europe
concerning institutional and harmonization issues deserve to be closely examined in order for
ASEAN to have empirical comparisons.

In connection with the research work being done on ASEAN, it is worth noting that there
have been a number of analyses done on behalf of ASEAN Secretariat already to date.
Important analysis on competitiveness of ASEAN has been done by the international
consulting group McKinsey, ASEAN Competitiveness Sudy. That study could one of the
bases to be used to examine where ASEAN might wish to do in the process of implementing
to integration objective.

AusAID through the ASEAN-Australia Development Cooperation Program and its Regional
Economic Policy Support Facility (AADCP-REPSF) has commissioned a number of services
related works which include studies on facilitating movement of service providers,
liberalization of financial services, air transport and the open sky regional policy, and
harmonization of telecommunications. These and other policy research work would be
needed in the years to come to assist ASEAN in moving towards greater integration.
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Chapter VII
Conclusion

This report has dealt with the technical and mechanical subject of modalities for negotiations
in trade in services. The examination is done in the context of the ASEAN decision to
establish a free trade area for goods and services by 2020. Its primary focus has been on the
technicalities of the elements of negotiating modalities and the search for an appropriate
modality for ASEAN in conducting negotiations in services. However, in the search for a
constructive approach to speed the process of negotiations and to arrive at modalities for
negotiations that are more appropriate for ASEAN’s integration objective, it cautions against
looking at the issue merely as a search for mechanical negotiation modalities.

In fact, even by looking at the mechanical aspects of the negotiating modalities, one is
immediately confronted by the question of why a particular mechanism has been chosen for
negotiations over another. One finds that the answers are not mechanical. Some mechanisms
are chosen because they serve a particular policy purpose quite well. However, sometimes
once a mechanism is chosen, and because it serves a specific context, that particular
mechanism may be chosen inadvertently to serve another context, which may seem to be a
similar situation, but which in fact a quite distinct.

In that latter case, the mechanism is chosen by default unless appropriate modifications are
made. The undue emphasis on the use of one modality, the request-and-offer approach, is an
example of the direct transfer of a WTO process to the ASEAN process, without
modifications to suit ASEAN purposes and objectives.

Further examination of the modalities for liberalizing services trade in ASEAN hasled to the
observation that part of the lack of progress in services negotiationsin ASEAN has been due
to excessive mimicking of WTO processes, whose official “end point” was never explicitly
intended to be the creation of a global free trade area. By contrast, ASEAN’s “end point” is
clearly at least a regional free trade area. That is at least ASEAN’s minimum official
objective. ASEAN member states have yet to define what integration means beyond the free
trade area.

Given that objective, and given the 2020 deadline, each step of the way needs to be designed
so that the official objective is achieved. To the extent that the choice of negotiating
modalities would help facilitate the process,they must be adjusted to achieve that objective.
Furthermore, to the extent that ASEAN’s final objectives differ from those of the WTO, then
the modalities of negotiations in ASEAN need to be appropriately modified to meet ASEAN
needs.

This report has attempted to identify some of the steps that could be taken to ensure that the
process of negotiations is more flexible and to accommodate different ways that modalities of
negotiations could be shaped to help the 2020 objective. In so doing it has examined
extensively the WTO experience in designing modalities and suggests adoption of WTO
practices where they are appropriate, while mindful that there are differences in the “end
point” of WTO and ASEAN, and that therefore some aspects of the negotiations process in
ASEAN must be redesigned to suit ASEAN specific needs.

This report was not intended to examine in details the specific modalities discussed. Looking
ahead, it is recommended that further work be done to deal with the specific aspects of
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modalities in services negotiations. It needs to be kept in mind that process will continue until
2020. It must be done with persistence and patience because by its very nature, economic
integration is along process.

Moreover, looking beyond the question of modalities, ASEAN is now entering an entirely
new phase in its existence. A great deal of institutional work would also need to be done. The
experience of the early phases of the EU can now be examined for purposes of comparison in
ASEAN’s effort to cope with the institutional challenge of economic integration. Policy-
oriented research work in this area would be much needed.

If the term “modality” is to be used in its broader and more policy-related meaning rather
than the technical meaning in this report, then one can aso look upon the whole process of
regional integration as a process of developing “integration modalities’, not only for
negotiation, but for policy development and institutional development in support of the
integration process. For purposes of this broader meaning of “modalities”, much work
remains to be done in ASEAN, including work on policy research.
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